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			The right of publicity originates in the ‘right of privacy’ as first described in an 1890 law review article that advocated creation of a right to be left alone. This was a remarkable expansion of the recognised right to sue for trespass on one’s property to a right to sue for invasion of one’s person. The article advocated four related rights of privacy, three of which were extensions of known rights that were recognised in many cultures and actionable in private tort law:

			•	the claim against other people for intrusion on private space;

			•	the claim of false light: false speech causing emotional injury; and

			•	the claim based on truthful publication of embarrassing private fact: protecting a reasonable person’s secrets.

			The latter two extended the long-recognised common law of defamation to go beyond the traditional false speech damaging reputation.

			The most revolutionary suggestion was the fourth right, almost an afterthought, the right to sue for commercial appropriation of one’s name or image. Initially, this was a corollary to the other two new claims: a claim for the individual’s emotional anguish, anger or embarrassment in being commercially exploited without permission. Until the technologies of photography and the concurrent inclusion of images in advertising, there would have been little need for a claim based on unauthorised inclusion of one’s image in advertising. But with the proliferation of advertising-supported publications, this privacy right gained popular support. Professional models and famous film stars lobbied legislatures and brought claims in court prodding common law development. It seemed only natural that someone making money from another person’s name or image should account for the value of that name or image. The right of privacy expanded to encompass damages for the unjust enrichment of a user at the expense of the person whose name or image was commercially appropriated. This led to the creation of the right of publicity.

			The antipathy to advertising and the more egregious appropriations, using small children or including an unwitting person in sleazy marketing materials, fuelled the expansion of the private right to prevent unauthorised commercial appropriation. In 1903, the first statute was enacted in New York in response to a ruling by the state’s highest court that the English and American common law did not recognise a claim for use of a person’s picture in advertising and packaging. The case arose from a silk-screen image of a young girl as part of the design on flour sacks. The response was to make it a crime punishable by up to six months in jail to use a person’s ‘name, picture or portrait for purposes of advertising or trade’ without written permission and, in the case of a minor, that written permission had to come from the parent or guardian. The legislature took this so seriously that the legislation included a private right of action with a presumption of an injunction and a presumption of punitive damages. The right of privacy was the right of a living person to avoid the embarrassment or notoriety of being connected with anything as crass and objectionable as advertising and commerce. It was therefore limited to living persons who would experience the presumed emotional injury.

			The right of publicity developed as celebrities sought recognition for the far more lucrative claims for the value of their endorsement. Having relinquished much of their ‘privacy’ as far as being in media or participating in advertising and marketing, their focus was on the value of their endorsement. This authorisation, more of a licence than a release, became extremely valuable.

			The right of publicity expanded through the second half of the 20th century, with more statutes expanding its scope and more case-law development. What started in New York in 1903 spread across the United States. Other countries, most notably France and Canada, embraced the right of publicity in the last quarter of the 20th century. Although Great Britain did not recognise it, the European Court of Human Rights did, and by the turn of the century it was something to contend with throughout much of the world.

			When Elvis Presley died in 1977 (although some to this day say maybe not), his personal manager objected when a poster immediately appeared with his image and the words ‘In Memoriam’. It was clear that Elvis’s right of publicity would continue to be valuable for as long as it was kept ‘alive’. Therefore, the post-mortem rights for the heirs or the estate became a battleground for litigation and legislation. Consequently, the right of publicity was untethered from privacy. The most public celebrity could protect the value of his or her name or association when commercialised and it would not end with the celebrity’s death.

			All through its development, as new technologies for communication were developed, the right expanded to encompass additional bases for celebrities to state a claim for compensation. Voice and voice imitation, signature or gesture were added to the aspects of identity that could be recognised as the basis for a claim. Ultimately, in a much-criticised decision in 1992, the California Federal Court surmised that California common law would extend further than the recently enacted California Right of Publicity statute and held that no name, picture or likeness of an actual person was necessary to support a claim. The scene or subject of the content might be sufficient to give a celebrity a right of publicity claim, even where no living or actual person was depicted and there was no use of anyone’s name, picture or portrait.

			Also, over the past 20 years with the digital revolution in media and means of communication, the separation of advertising from other communication has eroded. Today, commercialisation of content (branding, messaging or just brands seeking to enhance their relationship with consumers, together with the need for content creators to monetise content beyond strictly separable paid media insertions), has collapsed most easily recognisable distinctions between advertising and editorial content. This has led regulators and consumer protection advocates to demand that brand integration with content be disclosed in a manner that tends to classify everything as advertising or commercial. The effort to do more than necessary to avoid any regulatory issue runs the risk of opening the door to right of publicity claims. Moreover, these claims could conceivably be based on no more than a celebrity claiming association with the cultural event or public phenomenon, or context alluded to in a generic depiction of a type of entertainment or cultural event.

			The right of publicity continues to expand to encompass more elements of personality and more media and forms of communication. Trained advertising professionals were previously included in the creation of advertising and were careful to obtain necessary licences. Advertising agencies created advertising and also supplied the advertiser with insurance that covered such claims. Today, content commissioned and paid for by advertisers is created without input from advertising professionals. The content may include discussions of popular cultural events and celebrities. When it also includes product placements and advertiser-dictated content or even just an advertiser’s credit for sponsoring or underwriting the cost of the content, it may expose the advertiser to claims by people who are identified in the content.

			Advertisers and brands will need to be aware of the changing laws of many countries regarding labelling as advertising or disclosing the brand’s involvement with content creation and the possibility of triggering a right of publicity claim as the content is disseminated worldwide.
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			Sources of law

			1	Is the right of publicity recognised?

			Austrian law recognises the right of publicity. However, the right of publicity is not codified in just one article of Austrian law; rather, there exists a bundle of rights deriving from different national codes that can be invoked to defend one’s right of publicity and the commercial appropriation of an individual’s identity.

			2	What are the principal legal sources for the right of publicity?

			As a civil law jurisdiction, Austria’s principal legal source is legislation, which is also interpreted by case law. Legislation and case law are influenced by the legislation of the EU and the case law of the European Court of Justice, as well as the European Court of Human Rights (ECHR).

			Sections 16, 43 and 1330 of the Austrian Civil Code, section 78 of the Austrian Copyright Act and sections 6 to 8 of the Austrian Media Law are the essential legal grounds to claim the right of publicity. These sections of the law are supplemented by case law of the ECHR on the European Convention on Human Rights, in particular article 8, the ‘right to respect for private and family life’.

			3	How is the right enforced? Which courts have jurisdiction?

			The right of publicity (ie, claiming revocation, omission, abolition or removal, publication of judgment and, in the case of fault, compensation for damages, including lost profit and the restitution of immaterial damages) is enforced in the courts.

			Depending on the basis for the legal claim, either civil courts or criminal courts are entitled to rule on the case. All claims based on the Civil Code and the Copyright Act are handled in civil courts, while all claims based on the Media Law are handled in criminal courts.

			4	Are there other rights or laws that provide a claim based on use of a person’s name, picture, likeness or identifying characteristics?

			The right of publicity is recognised per se and enforced by direct application of the respective sections of the legislation mentioned in question 2. Since no entire code on the right of publicity exists, the different rules to enforce this right are spread across different national codes and cover, for instance, the Copyright Act, the Unfair Competition Act, the Austrian Civil Code and the Media Act.

			Existence of right

			5	What aspects of a person’s identity are protectable under the right of publicity?

			The right of publicity applies to all aspects of an individual. The scope therefore covers pictures or photographs of the person, but also his or her voice, or any other special characteristics that are unique to the individual. However, under certain circumstances even a corporation is entitled to rely upon this right to defend its well-known name and likeness against unauthorised use.

			Section 16 of the Civil Code constitutes the basic rule for personal rights and therefore also the right of publicity. Based on this general rule, additional rules were enacted to provide specific rules to rely upon if, for instance, the unauthorised use of a name or a photograph occurred.

			Section 43 of the Civil Code regulates the right to use one’s name. In addition to individuals, corporations and legal entities are entitled to rely upon section 43 to pursue the unauthorised use of their company name. Since sections 16 and 43 of the Civil Code (dating from 1811) still contain archaic language, the courts are continually challenged to interpret the original wording with case law, making these sections an applicable rule of law to rely upon today. In recent years, courts have construed these sections to include a violation of domain names and have, again, bridged the gap between centuries-old legal code and modern technology.

			Section 78 of the national Copyright Act can only be invoked by individuals. This section of the law does not provide a legal basis for corporations or legal entities. Sections 6 to 8 of the Media Law can only be relied upon by individuals. A prerequisite for the invocation of these sections is the publication of a report or news coverage in a medium (newspaper, magazine, online, etc), and that this report or news coverage violated the personal rights of the individual who could be identified in the coverage by the public.

			6	Do individuals need to commercialise their identity to have a protectable right of publicity?

			No. Generally there is no requirement of prior commercial use of their identity; the right exists independently of the commercial use.

			7	May a foreign citizen protect a right of publicity under the law of your jurisdiction?

			Yes. The right of publicity can be claimed regardless of the nationality of an individual.

			8	Is registration or public notice required or permitted for protection of the right? If so, what is the procedure and what are the fees for registration or public notice?

			There is no registration and, therefore, no registration fee payment is required for protection of the right. Also, no publication notice is required for the protection of the right.

			9	Is the right protected after the individual’s death? For how long? Must the right have been exercised while the individual was alive?

			The right of publicity continues to be protected after the right owner’s death. The prerequisite for the continuing protection is that the legitimate interests of his or her relatives are affected. The law defines the term ‘relatives’ in section 77 of the Copyright Code as the right owner’s spouse or significant other, as well as relatives, in ascending and descending line. The spouse or significant other and relatives in the ascending and descending line in the first degree are entitled to lifelong protection. Protection of all other relatives is limited to 10 years after the right owner’s death.

			Legitimate interests of the spouse, significant other or relatives are affected if, for instance, the publication of the photograph of the deceased means that his or her memory is disparaged.

			There is no obligation to have had the right of publicity exercised while the individual was alive. The right of publicity is considered a personal right that neither requires registration nor prior use to be enforceable.

			Ownership of right

			10	Can the right be transferred? In what circumstances?

			The right of publicity is considered to be a personal right, and therefore cannot be transferred from the rights holder to another person.

			11	Can the right be licensed? In what circumstances?

			If the name of a celebrity or a person of public interest could be registered as a trademark, a licence to use the trademark could be drafted. Based on trademark law, the extent of such licences could vary according to the scope of protection maintained by the rights holder.

			12	If the right is sold or licensed, who may sue for infringement?

			Generally, the right of publicity cannot be sold. However, as laid out above, the right could be licensed as a trademark. Depending on the terms of the licensing contract of the trademark, the licensee might be entitled to sue for infringement on behalf of the licensor.

			13	If post-mortem rights are recognised, are they limited to natural heirs or can they be enforced under a contract by an assignee or left to an entity?

			Even though post-mortem rights are recognised in the law, the right itself cannot be inherited. Rather, the right owner’s spouse or significant other, as well as his or her relatives, are entitled to enforce the right if their legitimate interests, or the legitimate interests of the original right owner, are violated (this could be the case, for instance, if the right owner had, during his or her lifetime, not given permission for the use of his or her photograph in connection with an advertising campaign or for the publication of the photograph, which affects the legitimate interests of the remaining relatives).

			The right to enforce the post-mortem right of publicity is explicitly limited to the relatives, even if they are not heirs to the estate of the deceased. Alternatively, an heir who is not a relative to the deceased is under no circumstances entitled to enforce the post-mortem right of publicity.

			The right cannot be enforced under a contract by an assignee and cannot be left to an entity.

			14	Are there any actions that rights owners should take to ensure their rights are fully protected?

			The right of publicity is considered a personal right that is, like the right to freedom, generally awarded to every individual at the time of birth. Since celebrity status is obviously acquired over the passage of time, the right of a celebrity to control the use of his or her photographs and likeness, etc, in advertising campaigns does require some prior action on the part of the individual. In other words, to claim the right of publicity, the celebrity must have achieved a status in which his or her position is generally known.

			Since there is no requirement for registration of the right of publicity, there are also no additional requirements (other than actually being a celebrity or a person of public interest) to claim this right.

			Infringement

			15	What constitutes infringement of the right?

			The right of publicity is considered to be infringed if, for instance, the owner of the right has not given his or her prior consent to the commercial use of his or her photograph or picture, name, voice or any other particular characteristic that would enable the public to recognise the respective individual, and if, for example, the publication of that individual’s picture or photograph violates his or her legitimate interest.

			In one case, the Austrian Supreme Court held that a violation of the right to use one’s photograph exists, even though the facial expressions of that individual were not recognisable (Austrian Supreme Court 4 Ob 5/89). It was held that, even though the facial expressions might have been made unrecognisable, there were sufficient additional elements that enabled the public to recognise the celebrity.

			Even the use of a photograph showing the individual from behind can make it possible for the public to recognise the person owing to certain particularities shown in the photograph. In other words, merely putting a blank over the individual’s eyes, for example, does not make the individual unrecognisable; a particular hairstyle or posture can provide the public with the necessary information to identify the celebrity (Austrian Supreme Court 4 Ob 5/89).

			16	Are certain formats of intellectual property excluded from claims based on the right of publicity? What is the legal basis of the exclusions?

			None are excluded.

			17	Is knowledge or intent to violate the right necessary for a finding of infringement?

			No. Generally, no intent is necessary to find an infringement of the right.

			18	Does liability extend to media publishing content created by an advertiser and website operators publishing posts by third parties? Does republishing or retweeting or other social media propagation of existing content give rise to liability?

			Yes. In fact, a decision handed down in March 2016 held a media-publishing agency liable for reusing photographs that were published on Facebook. The plaintiff in this case publicly posted her own photograph on Facebook. The defendant, a media-publishing agency, used the photograph and published it on its website without copyright notice. Additionally, the defendant used the photograph in a manipulated form in a video, suggesting in the accompanying text the plaintiff’s particular sexual orientation.

			The court explicitly held that the mere publishing of one’s photograph on Facebook does not include the person’s consent to use that photograph in another medium – in other words, the unauthorised republishing of the photograph was not permitted.

			Remedies

			19	What remedies are available to an owner of the right of publicity against an infringer? Are monetary damages available?

			The owner of the right of publicity has several remedies available against the infringer of his or her right, depending on what legal grounds he or she decides to use.

			If the claim is based on the Civil Code, the Copyright Act, or both, the rights owner can claim omission, abolishment, publication of judgment and, in the case of fault, the payment of damages, including the payment of immaterial damages.

			Monetary damages are available if the economic interests of a celebrity were violated, and can be claimed on the basis of section 1041 of the Civil Code if the degree of popularity of the celebrity has reached a monetary value and this value was taken advantage of without prior permission.

			It is also possible to request the rendering of accounts to properly prepare a claim for monetary damages. Once the defendant has rendered its accounts, the plaintiff can then prepare or adapt its claim for monetary damages more accurately.

			If the claim is based on the Media Law, the owner of the right is entitled to claim monetary compensation for the humiliation suffered in the course of newspaper coverage. The monetary damages are supposed to cover the immaterial damage (ie, the libel) that occurred with the coverage in the media. On the one hand, the Media Law sets certain caps for the amounts of monetary damages that can be awarded in these proceedings, and on the other, it requests the court to take the actual facts (eg, the publication volume of the medium, the extent and amount of distributed samples and the economic existence of the owner of the respective medium) into consideration when setting the monetary damages amount. The amounts set by the Law range from €20,000 to €100,000, depending on the severity of the violation and the impact on the individual, the geographic scope of the publication and all the general facts of the case.

			While the Law gives the courts broad scope for awarding monetary damages, case law to date has shown that judges rarely award the highest amount of damages.

			20	Is there a time limit for seeking remedies?

			More than one provision exists for the protection of the right of publicity. The time limit depends on the law or one of three codes that a party can base its claim upon. Since all three codes base the time limits on specific factors, only a general overview of the time limits can be given.

			The Civil Code provides for time limits that vary from one year (eg, slander and libel) to three years (eg, actual physical attacks), depending on the conduct and the underlying facts.

			The Copyright Act provides for time limits varying from three years (eg, monetary compensation) to 30 years (eg, omission and abolition).

			According to section 32 of the Media Law, the time limit for seeking relief under the Law is one year after the distribution of the coverage media. For offences that are punishable with more than three years’ imprisonment, the Law provides a three-year statute of limitations, also starting with the distribution of the coverage media.

			21	Are attorneys’ fees and costs available? In what circumstances?

			If the plaintiff wins the proceeding in its entirety, attorneys’ fees and costs can be recovered in their entirety from the losing party. The calculation of the fees and costs to be recovered is based on the Austrian Attorneys’ Tariff (which sets the limits for every individual writ, court session, appeal, etc).

			If the plaintiff loses, the defendant is entitled to claim the compensation of its attorneys’ fees and costs in its entirety, based again on the limits set in the Attorneys’ Tariff.

			If there is a partial win and a partial loss, the fees and costs are counter-calculated according to the actual winning or losing percentage of each party. In this case, each party may have to bear its own costs with no compensation being recoverable from the other side.

			22	Are punitive damages available? If so, under what conditions?

			As a general rule, there are no punitive damages available under Austrian law.

			23	Is preliminary relief available? If so, what preliminary measures are available and under what conditions?

			Preliminary relief is available, the measure in the preliminary proceeding being the issuance of a preliminary injunction to bar the defendant from the continuing unauthorised conduct or use of the celebrity’s name, picture and so on. No request for monetary compensation is granted in preliminary proceedings. In addition, no request that would induce an irreversible status for the defendant will be granted in preliminary proceedings, on the grounds that the preliminary proceeding is supposed to be a fast-track proceeding to provide the plaintiff with virtually instant relief from the unauthorised conduct of the defendant. If, however, the main proceeding would result in a different outcome, the preliminary measure needs to be lifted immediately, which could not happen if permanent changes had been ordered.

			24	What are the measures of damages?

			The different measures of damages depend on the actual claim that was filed.

			If the claim was based on the Civil Code or the Copyright Act, then monetary damages will be calculated on the actual damage caused, which could be the value of the licence, which a legitimate licensee would have paid. In either case, monetary damages can only be claimed if the degree of popularity of the celebrity had reached a monetary value and this value was taken advantage of without prior permission.

			If, on the other hand, the claim was based on the Media Law, this code itself sets caps to the maximum of the recoverable monetary amounts, ranging from €20,000 to €100,000.

			25	What significant judgments have recently been awarded for infringement of the right?

			A case of notable interest was adjudicated by the Austrian Supreme Court at the end of 2014. In this instance, the Unfair Competition Act was relevant because the two parties involved were media owners. The plaintiff claimed that a preliminary injunction should be issued against the defendant because of the defendant’s illegitimate use of photographs showing the Austrian ski stars Manuel Hirscher and Anna Fenninger on the defendant publication’s front page, without getting prior permission to do so. The plaintiff was the owner of the Kronen Zeitung newspaper; the defendant the owner of the Österreich newspaper. The parties were competitors. The plaintiff claimed that the defendant gained an unfair advantage over other media owners by using the photographs of the ski stars on the cover page to encourage customers to buy the newspaper, without paying royalties for the photographs and without obtaining permission from the Austrian Ski Association, which represents all skiers on the Austrian ski team in all matters.

			The court of first instance granted the injunction, stating that the unauthorised use of photographs of well-known persons constitutes a violation of section 78 of the Copyright Act. A professional journalist must follow the professional code of conduct when researching photographs for his or her article and advertising purposes that benefits the newspaper itself. It is a generally accepted standard that all rights have to be secured contractually prior to use for advertising purposes. The commercial use of photographs without prior consent of the depicted person constitutes a violation of section 1 of the Unfair Competition Act.

			The court of second instance dismissed the request for issuing a preliminary injunction, stating that the plaintiff did not present an exclusive right to use with regard to the photographs in question. It was not proven that the athletes had actually transferred their rights to the Austrian Ski Association and therefore the athletes should be the ones filing a lawsuit against the defendant, claiming either injunctive relief or any other legal remedy of their choice. The court held that granting injunctive relief for a competitor on the basis of the Unfair Competition Act, without proof that the plaintiff had permission from the athletes to prosecute their rights, would violate the athletes’ personal rights of publicity and their choice on how to proceed against such unauthorised use.

			The Austrian Supreme Court solved this issue by granting injunctive relief and distinguishing clearly between the Unfair Competition Act and the Copyright Act. It stated that the cited professional code of conduct when researching materials for an article must be observed by journalists under all circumstances. It is important to note that prominent athletes have no interest in their images being used without compensation to promote a newspaper’s sales figures. There exists no public interest that outweighs the interest of the athletes. Österreich’s self-promoting use of the pictures was therefore in violation of the journalist’s professional code of conduct and caused the defendant to gain an unfair advantage over competitors who adhere to this code. The plaintiff’s claim was exclusively based on the Unfair Competition Act and not on the personal rights granted by the Copyright Act. The athletes themselves were in no way limited in their right to pursue this matter on the basis of a violation of copyright or any other provision for the protection of their publicity rights.

			The Supreme Court even went so far as to state that the prior Supreme Court ruling, Case 4 Ob 20/08 g, did not apply in this particular matter. The prior ruling involved the infringement of the right of publicity and centred on the question of whether the use of the photograph of a politician for advertising purposes was legitimate, and whether a competitor of the media owner, and not the politician herself, could file a claim against this unauthorised use of the photograph. The court ruled that the use of the politician’s photograph for advertising purposes was not impermissible, per se. Only when the legitimate interests of the person are violated is the right of publicity considered infringed (Case 4 Ob 20/08 g).

			In the aforementioned case, the Supreme Court explicitly stated that professional skiers, in particular those on the Austrian ski team, have a high commercial value. The use of any marketing material associated with such athletes is heavily regulated and subject to many restrictions. Any unauthorised use of images or pictures of well-known athletes is not permitted and violates the right of publicity. However, the court stated that politicians are to be treated differently. They do not have a comparable market value, and therefore a politician’s right of publicity is only considered infringed if a legitimate interest of that person is violated.

			Litigation

			26	In what forum are right of publicity infringement proceedings held?

			If the plaintiff bases its claim on the Civil Code, the Copyright Act, or both, the claim must be filed in a civil court. If the plaintiff bases its claim on the Media Law, the judges of the criminal court will rule upon the pending issue. Generally, a certain number of judges in civil courts as well as criminal courts handle issues arising out of, or in connection with, right of publicity issues. The proceedings differ from a normal suit to a certain degree, since the burden of proof varies according to the different legal claims.

			27	Are disputes decided by a judge or a jury? Are damages determined by a judge or a jury?

			All disputes in connection with the right of publicity are decided by a judge. If the litigation value exceeds €50,000, a party can request that a panel of judges hear the issue and rule on it. There is no jury trial for civil matters in Austria.

			28	How is the choice of applicable law determined?

			The applicable law will be determined by the place where the infringement occurred.

			29	To what extent are courts willing to consider, or bound by, the opinions of other national or foreign courts that have handed down decisions in similar cases?

			Even though the case law of other courts of the same or a lower level are not binding for the deciding judge, the deciding judge might still consider the opinions of fellow judges. However, this can cause a split between the different court districts, paving the way for a legal issue to be heard by the Austrian Supreme Court. Rulings of the Austrian Supreme Court are binding on the lower courts.

			The rulings of the European Court of Justice and the European Court of First Instance are also binding. The national courts must abide by the interpretation and the rulings these courts have issued.

			Additionally, the rulings of the ECHR have greatly influenced the national jurisprudence on media law.

			30	What avenues of appeal are available in main proceedings or preliminary injunction proceedings? Under what conditions?

			Appeals are available in preliminary injunction proceedings as well as in main proceedings. Besides the formal requirements of timely filing and payment of a fee, which is calculated on the litigation value of the proceedings, there are also general requirements laid out in the rules of civil procedure and the rules of criminal procedure.

			Generally, if the regional court rules in the first instance, the appeal is filed against its decision and is heard by the appellate court.

			Moreover, there is also the possibility to file an appeal against the decision of the appellate court, which will be heard by the Austrian Supreme Court. In order to manage its caseload, the Austrian Supreme Court is split into multiple senates that will hear cases according to their area of speciality. Admission of an appeal to the Supreme Court must not be automatically granted. In some cases, the appellate court restricts the access, making it necessary for the respective party filing the appeal to argue its admissibility as well as the legal grounds for its appeal. The Supreme Court then rules on the admissibility of the appeal first and, only after granting its permission, asks the other party to submit a writ in defence.

			In all proceedings (preliminary and main) the case will be heard by the same judges or senate. This means that a case that went all the way to the Supreme Court in the preliminary proceeding will be heard by the same judge, panel of judges or senate in the main proceeding. If the Supreme Court ruled on this issue in the preliminary proceeding, the courts of first and second instance will be bound by its ruling and are supposed to issue their opinion according to the ruling of the Supreme Court.

			31	What is the average cost and time frame for a first-instance decision, for a preliminary injunction, and for appeal proceedings?

			The average time frame for a preliminary injunction proceeding, in which appeals are filed all the way to the Supreme Court, is a minimum of six to eight months. The main proceedings take longer, and it also depends on whether the appellate court remands the case back to the first instance, which could happen more than once. Even if the case proceeds from the first to the second instance and then is heard by the Supreme Court, the average time frame will still cover one year.

			Since no time limit exists for courts to rule in a particular case, it is difficult to predict an exact time frame. Depending on the individual judge’s workload, the time frame might vary significantly.

			The Austrian attorneys’ guidelines on fees provides that all disputes involving intellectual property matters should have a litigation value of €43,200. It is possible to base a claim on a higher litigation value, if necessary. Lowering the litigation value below €30,000 is not recommended, since a litigation value below this amount would limit the right to file an appeal with the Supreme Court. Based on the litigation value, recuperation of attorneys’ fees is calculated according to the Austrian Attorneys’ Tariff.

			Based on this litigation value, the average cost for a preliminary proceeding, and a main proceeding amounts to between €25,000 and €30,000.

		

		
			Update and trends

			The impact of the new General Data Protection Regulation (EU) 2016/679 for the right-of-publicity sector will become clear in the coming years. At this time, the use of photographs, in particular, has experienced a new wave of consent requirements, with professional photographers attempting to comply with the new rules. The full impact of the data protection regulation will be seen in due course. However, the regulations may not simplify legal matters causing judges to struggle, for example, on how to decide who can close, or dispose of, a social-media account belonging to a deceased person, leaving the issue of personality rights put on hold.
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			Sources of law

			1	Is the right of publicity recognised?

			Brazilian law contains no specific provisions for right of publicity. However, the Constitution considers as fundamental rights an individual’s image, life, privacy and intimacy. Brazil also has provisions set out in different laws designed to protect various aspects of an individual’s image and personality, such as:

			•	trademark: it is possible to register a trademark for a person’s name, signature, nickname and image, conditional on his or her consent in case the application is made in the name of third parties; and

			•	data protection: Brazil has recently passed a bill to protect an individual’s data from public disclosure and or misuse.

			2	What are the principal legal sources for the right of publicity?

			The principal legal sources for protecting the right of publicity are constitutional, civil, trademark and data protection laws.

			3	How is the right enforced? Which courts have jurisdiction?

			Normally, such rights are enforced through civil courts. Such issues can be further examined by the Superior Court of Justice (relating to proceedings’ matters) or Supreme Court (when it involves constitutional matters). In addition, CONAR, a self-regulatory institution designed to rule over the advertising industry, decides on cases involving its members, and consumers in general. Its decisions are, in most cases, obeyed and accepted in Brazilian courts.

			4	Are there other rights or laws that provide a claim based on use of a person’s name, picture, likeness or identifying characteristics?

			Apart from the Constitution, intellectual property and copyright law, trademark criminal and civil law are applied directly or subsidiarily.

			Existence of right

			5	What aspects of a person’s identity are protectable under the right of publicity?

			Unauthorised use of an individual’s name, signature, nickname, image, life, privacy and intimacy, may result in the right of compensation for damages as a consequence of any violation.

			Trademark law foresees protection against the unauthorised use of a name, signature, nickname and image of an individual.

			Data protection law gives an individual the right to control his or her data, determining whether or not his or her personal data is used.

			6	Do individuals need to commercialise their identity to have a protectable right of publicity?

			Commercialisation of identity is not necessary to establish the right of protection of an individual’s image, privacy and intimacy.

			7	May a foreign citizen protect a right of publicity under the law of your jurisdiction?

			As such rights are protected by the Constitution, the requirement that the person lives in Brazil should apply, as specified in the major law.

			8	Is registration or public notice required or permitted for protection of the right? If so, what is the procedure and what are the fees for registration or public notice?

			Registration is not a prerequisite for right enforcement. Nevertheless, when a specific form of registration exists for a given right (trademark, copywrite, etc), such a registration helps whenever enforcement is necessary. As regards film, registration before the National Cinema Association (ANCINE) is mandatory for showing in Brazil.

			9	Is the right protected after the individual’s death? For how long? Must the right have been exercised while the individual was alive?

			Moral personal right is protected after death, with no time limit. Patrimonial right depends on the type of support.

			Ownership of right

			10	Can the right be transferred? In what circumstances?

			Patrimonial right can be transferred.

			11	Can the right be licensed? In what circumstances?

			Patrimonial right can be licensed.

			12	If the right is sold or licensed, who may sue for infringement?

			In case of a licence, both the licensor and the registered licensee can enforce against infringement. If sold, such a right can be enforced by the new owner.

			13	If post-mortem rights are recognised, are they limited to natural heirs or can they be enforced under a contract by an assignee or left to an entity?

			Post-mortem rights can be enforced by natural heirs, an assignee or entity who receives such rights.

			14	Are there any actions that rights owners should take to ensure their rights are fully protected?

			An individual should be vigilant and monitor his or her rights.

			Infringement

			15	What constitutes infringement of the right?

			Any type of unauthorised use constitutes an infringement.

			16	Are certain formats of intellectual property excluded from claims based on the right of publicity? What is the legal basis of the exclusions?

			News in general is excluded from claims based on the right of publicity. Biographies and documentaries were, until recently, included in the right of publicity according to the Constitution. However, the Supreme Court excluded biographies and documentaries alike from the protection of publicity right, since the constitutional law guarantees freedom of speech.

			17	Is knowledge or intent to violate the right necessary for a finding of infringement?

			Neither knowledge nor intent to violate are necessary for finding infringement, even though it may affect the level of damages available.

			18	Does liability extend to media publishing content created by an advertiser and website operators publishing posts by third parties? Does republishing or retweeting or other social media propagation of existing content give rise to liability?

			The act of publishing content created by an advertiser does not give cause to liability. However, in the case of website operators and or the retweeting or other social media propagation of third-party posts that may give cause to liability, is special, if the website operators receive a court order to that effect and fail to act.

			Remedies

			19	What remedies are available to an owner of the right of publicity against an infringer? Are monetary damages available?

			Injunctions are available to prevent or cease further infringement. Such injunctions may even provide penalties for failure to comply with a court order, and such a provision can become definitive in a trial. Monetary damages are available.

			20	Is there a time limit for seeking remedies?

			The statute of limitations in connection to damages is five years from the date in which the owner of the infringed right became aware of the violation.

			21	Are attorneys’ fees and costs available? In what circumstances?

			Brazilian law foresees the awarding of fees and costs to the other party’s attorney, except reimbursement of legal fees. Alternatively, reimbursement of incurred legal expenses, such as court fees, court experts, etc, is usually awarded to the party that wins most of the claims filed.

			22	Are punitive damages available? If so, under what conditions?

			Punitive damages are available. These are usually monetary damages arbitrated by the court.

			23	Is preliminary relief available? If so, what preliminary measures are available and under what conditions?

			Preliminary relief is available in the form of an injunction, provided that the following two conditions are met:

			•	the existence of evidence of rights (fumus boni iuris); and

			•	the risk of continued harm or risk that a delay in the decision will result in the failure to apply justice (periculum in mora).

			24	What are the measures of damages?

			All listed measures may be taken into consideration to calculate damages.

			25	What significant judgments have recently been awarded for infringement of the right?

			Three significant judgments regarding infringement of right concern the following cases:

			•	João José Cury v Abril Comunicações SA: the Superior Court of Appeals confirmed the first-instance decision that ordered Abril Comunicações (a publishing company) to pay 3,000 reais in compensation to Mr Cury in view of what the Court called: ‘Their abusive exercise of the right of freedom of speech,’ for referring to Mr Cury in a derogatory manner in an article.

			•	Rafael Novaes da Silveira v Espaço Restaurante, Shows & Eventos Ltda: Espaço Restaurante was ordered to cease the unauthorised use of Mr Silveira’s photograph to promote a carnival event. Espaço Restaurante was also ordered to pay Mr Silveira 12,000 reais compensation for damages caused to his reputation, despite the fact that Mr Silveira had posted his photograph on social media himself. The court stated that despite the fact that the photograph can be viewed by the general public on the internet, Espaço Restaurante failed to obtain Mr Silveira’s authorisation for its use by them.

			•	Marcelo Luis Moreton v Rede Globo and Clinica Atibaia – Tratamento Especializado para Dependentes Químicos e Radar Remoção Especializada: Mr Moreton was interviewed by a significant television network while being admitted to a rehabilitation clinic and was speaking about his experience as a drug addict and the process of rehabilitation. His testimony was used by Globo – with his authorisation – in a documentary series on addiction and part of it (without his image) was used to promote the series. In turn, the rehabilitation clinic, when called to show the viewers their rehabilitation treatment, used Mr Moreton’s testimony, among others, to promote their activities. The court understood that because Mr Moreton had consented to show himself as a drug addict in rehabilitation, there was no reason why he should receive any indemnity in connection with the alleged misuse of his image considering that such use did not cause harm to his reputation and honour.

			Litigation

			26	In what forum are right of publicity infringement proceedings held?

			These types of cases can be held in civil or criminal courts, depending on their circumstances. The proceedings are the same as those of a normal suit.

			27	Are disputes decided by a judge or a jury? Are damages determined by a judge or a jury?

			Disputes are decided by a judge on the first circuit and by a panel of judges on the second circuit.

			28	How is the choice of applicable law determined?

			Typically, the choice of applicable law is determined by the domicile of the infringer, but it can also be determined by the place of the infringement.

			29	To what extent are courts willing to consider, or bound by, the opinions of other national or foreign courts that have handed down decisions in similar cases?

			The opinions of other national courts in similar cases can influence the outcome of a particular claim.

			30	What avenues of appeal are available in main proceedings or preliminary injunction proceedings? Under what conditions?

			Appeals from decisions of first-circuit courts are directed to the Court of Appeal on both facts and questions of law, and the outcome cannot be anticipated. Appeals from the Court of Appeal’s decisions are sent to the Superior Court of Appeal, which can only deal with matters of law because the re-examination of proof is not permitted.

			31	What is the average cost and time frame for a first-instance decision, for a preliminary injunction, and for appeal proceedings?

			The average time frame for a first-circuit decision is two years; appeal proceedings also take about two years. With respect to the time frame for a preliminary injunction, this can be between one to four days. The average cost for a decision is about 165,000 reais for both circuits.
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			Sources of law

			1	Is the right of publicity recognised?

			Publicity law in Canada is markedly different from its US counterpart. In the United States, ‘personality rights’ is the casual reference to the term ‘right of publicity’, defined simply as the right of an individual to control the commercial use of name, image, likeness and other unequivocal aspects of one’s identity (eg, the distinct sound of someone’s voice).

			According to section 135 of the Canadian Encyclopedic Digest, the ‘right of an individual to control the use of his or her persona and to commercially exploit his or her personality is protected by statute in British Columbia, Manitoba and Saskatchewan and by virtue of the common law in Ontario and Alberta’. The Privacy Act of Newfoundland and Labrador (Newfoundland) also provides some basis to recognise a potential right of publicity, as does section 5 of the Quebec Charter of Human Rights and Freedoms.

			Canadian common law recognises the right of personality on a limited basis. In Canada, rights of publicity are protected by the common law tort of ‘wrongful appropriation of personality’, sometimes referred to as ‘misappropriation of personality’, being the unauthorised commercial exploitation of a person’s name, image, voice or likeness. To be actionable, the use must clearly identify the person before any wrong will be attributed. Wrongful appropriation of personality is generally thought to have first been recognised in Canada as a cause of action in tort law in a 1971 landmark judgment of the Ontario High Court. In this case, the plaintiff, Robert ‘Bobby’ Krouse, a professional football player, who at the time was playing for the Hamilton Tiger-Cats Football Club, launched an action against Chrysler Canada Ltd, which had used his photograph in an advertising campaign for its cars without his consent.

			Krouse was the only identifiable figure in the picture, and was therefore an essential element of the advertising campaign.

			At trial, Krouse based his claim for relief on various established grounds, including unjust enrichment, passing-off, invasion of privacy and compromising his contract with the football club, thereby subjecting him to potential litigation for breach of contract. The Court decided that this unauthorised use met the threshold of passing-off but did not meet the legal test for defamation, copyright infringement or trademark infringement. The Court ruled in favour of the plaintiff, defining the unauthorised use as wrongful appropriation of the player’s property right in his image, particularly because Krouse’s image was viewed as a protectable commercial power supplemental to Krouse’s athletic ability, which Krouse had capitalised on throughout his career as a professional athlete. The Court noted that Krouse’s reputation and the value of his image were direct results of his work and efforts as an athlete and were his to exploit for further monetary gain.

			The Court ruled that the plaintiff was therefore entitled to be compensated by the defendant for the wrongful appropriation of his property right in using his picture to sell cars.

			The defendant appealed the decision, and the Court of Appeal found in favour of the defendant, holding that the plaintiff was only incidentally featured in the advertisement and the car was its primary feature. However, the Court of Appeal nonetheless recognised the existence of a tort broadly read to encompass how an individual controls his or her personality, confirming the tort of wrongful appropriation of personality as actionable in law and establishing the nature of publicity rights in Canada.

			In the recent case of Hay v Platinum Equities (Alberta, 2012), the Alberta court held that the tort of wrongful appropriation occurs even in circumstances of name and likeness only, without image. Very briefly, in Hay, the defendants required a loan from a bank to purchase a commercial property. To secure the loan, the defendants required a review engagement report from a chartered accountant (CA). Without the plaintiff’s knowledge or consent, this report was provided to the bank complete with the plaintiff’s name and professional designation as a CA on the plaintiff’s misappropriated letterhead. The plaintiff’s claim for damages rested upon his assertions that the defendant’s forging of his name and professional designation upon his corporate letterhead amounted to an appropriation of personality, and the court agreed. The court concluded that a professional’s name and reputation are entitled to be protected from unauthorised commercial use. The court did not rule on whether a layperson or non-professional’s name and reputation is entitled to the same protection; however, in Aubry v Les Editions Vice Versa (Supreme Court, 1998) (Aubry), discussed at greater length in question 6, the Supreme Court ruled that the unauthorised use of the identity of any person (whether famous or not) for the purpose of profit is protected under privacy rights.

			Canadian common law also recognises that personality rights may be protected through the newly adopted common law tort of ‘intrusion upon seclusion’, as established in the recent Ontario Court of Appeal case Jones v Tsige (Ontario, 2012) (Jones). Jones establishes that, in Ontario, an individual may have right of action where the following factors are present:

			•	‘the defendant’s conduct must be intentional (which includes recklessness)’;

			•	‘the defendant must have invaded, without lawful justification, the plaintiff’s private affairs or concerns’; and

			•	‘a reasonable person would regard the invasion as highly offensive, causing distress, humiliation or anguish’.

			While proof of harm is not a necessary element of the tort, the court did impose a limitation of ‘reasonableness’ for such claims, stressing, that ‘claims from individuals who are sensitive or unusually concerned about their privacy are excluded: it is only intrusions into matters such as one’s financial or health records, sexual practises and orientation, employment, diary or private correspondence that, viewed objectively on the reasonable person standard, can be described as highly offensive’. Therefore, it can be suggested that individuals may rely on this newly developed tort where there has been a violation of privacy arising from situations of an intimate nature. Reference to the common law tort of ‘intrusion upon seclusion’ was also discussed in the recent Ontario Superior Court case Wiseau Studio et al v Richard Harper (ONSC, 2017), which accepted the test as established in Jones, but determines that, on the facts at issue, no intrusion upon seclusion had been established. And more recently, the Ontario Small Claims Court case of Vanderveen v Waterbridge Media Inc (Ontario, 2017) (Vanderveen) accepted the test set out in Jones and found in favour of a jogger whose photograph had been taken without her consent and used in a promotional video for a soon-to-be-built residential condominium.

			2	What are the principal legal sources for the right of publicity?

			Publicity rights fall under provincial jurisdiction, Canadian common law, or both, and rights and remedies vary from province to province accordingly. The provinces of British Columbia, Manitoba, Newfoundland and Saskatchewan have all enacted legislation governing personality. The most explicit provincial legislation is the Privacy Act of British Columbia, which states that an unauthorised use of name or portrait, including caricature, of another ‘for the purpose of advertising or promoting the sale of, or other trading in, property or services’ is a tort, actionable without proof of damage. Under this statute, in determining whether a particular action or course of conduct is a violation of another’s privacy one must take into consideration the nature, incidence and occasion of the act or conduct and the relationship between the parties. However, there is no infringement of a person’s privacy through the use of a name or image unless the person in question is identified by name or description, or his or her presence is emphasised (whether by the composition of the picture or otherwise), or recognisable, and the defendant, by using the picture, intended to exploit the plaintiff’s name or reputation. British Columbia’s Act is explicit that any claim for wrongful appropriation is extinguished upon death.

			Manitoba, Newfoundland and Saskatchewan treat appropriation of personality as an example of violation of privacy, and their legislation is less explicit than British Columbia’s. Manitoba’s Privacy Act recognises violation of privacy as ‘a person who substantially, unreasonably, and without claim of right, violates the privacy of another person […]’, citing as a specific example unauthorised use of name, likeness or voice for the purposes of advertising, sales or any other trading. Saskatchewan and Newfoundland echo Manitoba’s legislation, and all three provincial acts state that any tortious use of a person’s name, likeness or voice arises when the individual is identified or identifiable and the defendant intended to exploit the name or likeness or voice. The nature and degree of privacy to which a person is entitled is that which is reasonable in the circumstances, with due regard being given to the lawful interests of others.

			In British Columbia, Newfoundland and Saskatchewan, a right of action for violation of privacy is extinguished by the death of the person whose privacy is alleged to have been violated, while Manitoba’s legislation is silent on the issue of survival of a claim.

			Alberta, New Brunswick, Nova Scotia, Nunavut, Ontario, Prince Edward Island and Yukon have not enacted privacy laws, other than incorporating protection of privacy into provincial freedom of information and protection of privacy legislation. Accordingly, these provinces and territories rely on Canadian common law.

			A measured degree of protection of personality rights is found through the common law tort of wrongful appropriation of personality cited first in Krouse v Chrysler Canada Ltd et al (Ontario, 1971) (see question 1), and later expanded upon in Gould Estate v Stoddart Publishing (Ontario, 1996) (Gould) (see question 4), which explicitly references the American legal test of ‘sale versus subject’. Under the ‘sale versus subject’ approach, if the defendant has used the plaintiff’s likeness or name ‘predominantly in connection with the sale of consumer merchandise or solely for the purpose of trade’, then the tort of wrongful appropriation of personality would be established. This differs from the ‘subject’ approach, which focuses on whether the plaintiff is the subject of the defendant’s work; in this latter approach, the court is able to consider whether the defendant’s work is in the public interest and therefore defensible in law. In the province of Quebec, where the Quebec Civil Code applies to matters arising within provincial jurisdiction, including property ownership (note that for historical reasons, the Quebec Civil Code is derived from France’s Civil Code and is in contrast to the British-based common law system that applies in all Canadian provinces and territories except Quebec), Quebec courts have applied principles of civil liability to allow compensation for the prejudice arising from use of a person’s image without his or her consent. In a Quebec case that went to the Supreme Court of Canada, the Supreme Court addressed how an individual’s right to privacy could take precedence over artistic and journalistic freedom of expression. This right to privacy protects, inter alia, a ‘narrow sphere of personal autonomy within which inherently private choices are made’. The Quebec Civil Code provides that every person is the holder of personality rights, such as:

			•	the right to life;

			•	the right to the inviolability and integrity of his or her person; and

			•	the right to the respect of his or her name, reputation and privacy.

			These rights are inalienable. The Quebec Civil Code also recognises that use of a person’s ‘name, image, likeness or voice for a purpose other than the legitimate information of the public’ is an invasion of privacy.

			The more recent tort of ‘intrusion upon seclusion’ is now protected under Canadian common law (see question 1).

			3	How is the right enforced? Which courts have jurisdiction?

			In Canada, the right is enforced through civil litigation. If a person feels that he or she has been wronged, the individual may sue the alleged offender under tort law and the complainant must meet the civil law burden of proof, whereby the complainant must show that on a ‘balance of probabilities’ he or she suffered a ‘wrong’. This is in contrast to the Canadian criminal law burden of proof, under which the accused is presumed innocent and the prosecution is required to prove guilt ‘beyond a reasonable doubt’. Unlike certain other common law jurisdictions, and at least three states in the United States (Arizona, Louisiana and Oklahoma), protection of publicity rights does not fall within any section of the Criminal Code of Canada.

			Most civil actions commence in the Superior Court of Justice, generally of the claimant’s province; these provincial courts are tasked with almost all criminal, civil and family law matters. A Superior Court decision may be appealed to the Court of Appeal in the applicable province, and following that, certain cases may be appealed to the Supreme Court of Canada. For cases with a lower financial threshold, a plaintiff may also institute a claim under the Small Claims Court of the applicable jurisdiction, as in the case of Vanderveen (see question 1).

			4	Are there other rights or laws that provide a claim based on use of a person’s name, picture, likeness or identifying characteristics?

			Arguably, publicity rights share a nexus with the individual right to privacy, particularly where provincial legislation references the tort of violation of privacy through the unauthorised use of name or likeness or voice for advertising and promoting sales or trade. Yet publicity rights differ from privacy rights because, unlike privacy rights, publicity rights are individual property rights that can be alienable, assignable or descendible for commercial gain or otherwise. To succeed in an action for appropriation of personality at common law, a complainant must prove three things:

			•	that he or she is prominently displayed in the exploitation, be it through print advertising, television, radio or the internet;

			•	that the exploitation clearly identifies the complainant, capturing the complainant’s quintessence; and

			•	that the exploitation was done for commercial purposes.

			The tort of wrongful appropriation of personality is similar to, but not synonymous with, the tort of passing-off. The law of passing-off can be summarised in the simple proposition that no individual may pass off his or her goods as those of another. In the same vein, no person can imply another’s endorsement of any given product or service through unauthorised use of part or all of the bundle of rights found in the property of a personality.

			Athans v Canadian Adventure Camps Ltd (Ontario, 1977) (Athans) is an early example of this in Canada, and involved a waterskiing expert who sued a children’s camp in Ontario after the camp published a distinctive photograph of him in the camp’s brochure. The published photograph was one frequently used by the plaintiff himself for his own promotional purposes, and the Ontario High Court of Justice, in granting the plaintiff’s action, cited the plaintiff’s own use of the image to secure endorsements with companies such as Benson & Hedges. Moreover, the appropriated image was sufficiently well known to be associated with the plaintiff’s characteristic personal style, and therefore the defendant had clearly infringed on Athans’ right to market himself. In this sense, wrongful appropriation of personality evokes trademark law and actions in trademark infringement.

			A 1996 Ontario court case forced Canadian courts to address the intellectual property aspect of recognising a proprietary claim in an individual’s personality, particularly in relation to Canada’s Copyright Act. The Copyright Act applied to photographs of Canada’s iconic concert pianist Glenn Gould, which had been published in a book written by the journalist Jock Carroll. Carroll, with Gould’s permission, had taken photographs of the musician in the course of conducting interviews and engaging in numerous one-on-one discussions. As the photographer, and pursuant to the Copyright Act, Carroll very clearly owned copyright in the photographs, but he did not have authorisation from Gould’s estate (the pianist had died prior to publication) to publish the materials. The estate, unable to allege copyright infringement, argued appropriation of personality. The defendant succeeded at trial, based in large part on what may be called the defence of public interest (see question 16). However, importantly, this case was the first instance in which issues in copyright law were adjudicated alongside the proprietary rights in personality.

			Existence of right

			5	What aspects of a person’s identity are protectable under the right of publicity?

			In Canada, rights of publicity are protected by the common law tort of wrongful appropriation of personality, being the unauthorised commercial exploitation of a person’s name, image, voice or likeness. Publicity rights deal with the individual’s right to control exploitation of his or her image. Since the Supreme Court’s consideration of the nexus between publicity rights and privacy rights in Aubry v Les Editions Vice Versa (Supreme Court, 1998) (Aubry) (see question 6), lower courts are bound by the Supreme Court’s deference to the individual right of privacy, which appears to have created near strict liability for the unauthorised use of any person’s identity – famous or not – for any commercial activity, whether or not such commercial activity generates a profit. Barring certain defences to infringement that must be analysed on a case-by-case basis, following Aubry, arguably no one in Canada can use images of friends, colleagues, neighbours, strangers or passers-by for any commercial exploitation without their consent, and Hay concludes that the wrong is in the use of any element of another person’s personality without authorisation for the purpose of commercial gain. Property rights in personality are separate and apart from the saleability of a personality or commerce resulting from a certain degree of public recognisability. A person can allege wrongdoing when his or her name, image or likeness has been publicly exploited without consent, regardless of whether profit has been derived by any party or harm incurred in libel.

			6	Do individuals need to commercialise their identity to have a protectable right of publicity?

			Although the tort of wrongful appropriation of personality hinges on the unauthorised exploitation of an individual’s name, likeness or voice generally for another’s commercial gain, there is currently no requirement for an individual to have commercialised (or attempted to commercialise) these attributes in order to exercise the right or rights.

			Common law, until recently, emphasised an individual’s exclusive right to market his or her personality, and in one of Canada’s most famous cases, Athans, the court found that the defendant could have chosen among thousands of photographs depicting water skiers but instead chose to use a well-known photograph of a world-renowned water skier, who himself had previously been using the photograph for his own commercial exploitation. By the defendant’s use of the photograph, which was incidental to an advertising campaign and not even the primary object of the campaign (which was to solicit for campers), the court held that the plaintiff had lost control of his exclusive use of his promotional photograph. Therefore, ‘the commercial use of his [the plaintiff’s] representational image by the defendants without his consent constituted an invasion and pro tanto an impairment of his exclusive right to market his personality and this […] constitutes an aspect of the tort of appropriation of personality’.

			In Aubry, a photographer took a picture of a young woman sitting alone on the front steps of a building in Montreal, Quebec. The picture was taken without the woman’s consent, but pursuant to the provisions of the Copyright Act, the photographer owned the copyright in the photograph, and presumably therefore was entitled to license and exploit the photograph as he saw fit. In this case, the photographer licensed (without remuneration) the photograph to a literary magazine to accompany a short story. Only 722 copies of the publication were sold, but the plaintiff sought damages based on alleged harm to her dignity, claiming to have been ridiculed by her classmates at school. The case went all the way to the Supreme Court of Canada, and the Court upheld a finding of liability against the photographer. However, in this case the actionable basis of liability was the violation of the woman’s right to privacy as guaranteed in Quebec’s Charter of Human Rights and Freedom, and not just a violation of the intangible property rights in personality. The Court concluded that the purpose of the protection of privacy was to ‘guarantee a sphere of individual autonomy [… and] must include the ability to control the use made of one’s image, since the right to one’s image is based on the idea of individual autonomy, that is, on the control each person has over his or her identity’. Scholars such as Mitchell A Flagg (Star Crazy: Keeping the Right of Publicity out of Canadian Law, 1999) believe that the Supreme Court’s majority judgment fell victim to a general confusion that has infused the tort of appropriation of personality by inappropriately mixing and matching concepts in privacy and property. Following the Aubry decision, fault can be established in Canada in the event that the identifiable image of a person is published without consent.

			7	May a foreign citizen protect a right of publicity under the law of your jurisdiction?

			Legislation such as the provincial Privacy Acts and Canada’s Canadian Charter of Rights and Freedoms provide that individual rights to privacy and freedom of expression are available to ‘persons’ and ‘everyone’ respectively. The statutes do not refer explicitly to Canadian ‘citizens’. Constitutional jurisprudence has determined that such generic language in legislation means to embody individuals present in Canada, citizens or non-citizens. As such, a foreign national has a protectable right to publicity in Canada and can access the Canadian courts to exercise that right.

			8	Is registration or public notice required or permitted for protection of the right? If so, what is the procedure and what are the fees for registration or public notice?

			There is no system in Canada for registering proprietary interests in one’s personality. In contrast to intellectual property rights such as patents, trademarks, copyright and industrial design, in which authors or owners of the rights are able to register their interests, thereby creating a rebuttable presumption of ownership, there is no similar registry in place in respect of one’s personality rights.

			9	Is the right protected after the individual’s death? For how long? Must the right have been exercised while the individual was alive?

			In certain provinces, by statute the right is extinguished on death, while in common law the right is descendible on death for a period of at least 14 years. In Canada, the courts have specifically ruled that personality rights survive the death of an individual. Survivorship of personality rights was established in the 1996 civil action discussed in question 4. One of the preliminary issues in Gould was the issue of standing. Very clearly, Glenn Gould had personality rights and could have, had he been alive, sued for appropriation of personality. Gould, however, had passed away 14 years prior to the commencement of the lawsuit and the action was commenced by Gould’s estate. The court concluded that the estate had standing and confirmed that personality rights survive the death of a rights holder and such rights descend to a rights holder’s heirs. It is currently unclear, however, how long such rights survive. While the court recognised that personality rights might be extinguished after some indeterminate period of time, no particular limitation period was established. The court concluded, rather, that any limitation period was likely to be more than 14 years, analogising the protection of personality rights to other intangible property such as patents and copyrights, which was longer than 14 years. It is worth noting that legal scholarship argues that personality rights are similar to copyright interests, which, according to the Copyright Act, subsist ‘for the life of the author, the remainder of the calendar year in which the author dies, and a period of fifty years following the end of that calendar year’. In any event, it is reasonable to conclude that whatever the limit, if any, it is unlikely to be less than 14 years.

			It is not necessary for the right to have been exercised while the individual was alive and no province or territory requires an individual’s identity to be commercialised in order for the right to exist. As a result, individuals need not exercise or proclaim their personality rights on a regular basis, if at all. When rights are infringed, to allege harm and to seek a remedy, individuals are limited only by statutory limitation periods within which they must file their claim of wrongful appropriation of personality, as against the alleged wrongdoer. With the exception of the statutes that specifically provide that wrongful appropriation of personality is extinguishable upon death, courts are generally in agreement that personality rights survive the death of an individual.

			Ownership of right

			10	Can the right be transferred? In what circumstances?

			Under Canadian law, personality is generally considered a proprietary right rather than a personal right. Personal rights, like reputation in a defamation action, for example, are not alienable, assignable or descendible. Proprietary rights, on the other hand, are assignable, alienable and descendible on death.

			As with other intangible property rights, the property owner is free to transfer the right or assign the interests to any third party by contract, by will or other testamentary instrument. With tort, as opposed to statutory actions, these rights appear descendible to the individual’s estate, but the term of posthumous protection remains contentious, although it is easily argued that licensing personality rights of deceased persons (in particular, deceased celebrities) is big business. The Gould case, although not having to rule on the issue of just how long the personality rights of a deceased person might last, first established that the tort of misappropriation of personality should survive death and be enforceable by the heirs for a reasonable period. However, no determination on precise duration of the tort was made by the Gould court. Currently, since Gould passed away in 1982, the Gould decision allows Canadians to conclude that whatever the durational limit, if any, it is unlikely to be less than 14 years.

			11	Can the right be licensed? In what circumstances?

			Individuals have the exclusive right to license their personality attributes to others, whether for commercial gain or not, and it is recommended that all licences and assignments be reduced to written contracts.

			12	If the right is sold or licensed, who may sue for infringement?

			Only the rights owner or licensee can sue for infringement.

			13 	If post-mortem rights are recognised, are they limited to natural heirs or can they be enforced under a contract by an assignee or left to an entity?

			As with other intangible property rights, the property owner is free to transfer the right, and assign the interests to any third party by contract, by will or other testamentary instrument. For individuals who die intestate, standard estate law governing intestacy dictates that the surviving spouse or, if there is no surviving spouse, then the surviving issue (children, then grandchildren) inherit the entire right, divided per stirpes in accordance with applicable estate law (see question 10).

			14	Are there any actions that rights owners should take to ensure their rights are fully protected?

			To date case law has not provided any clear guidance on what actions right owners should take to ensure their privacy rights are fully protected. However, individuals need not exercise or proclaim their personality rights on a regular basis, if at all. There is no ability for a person to register proprietary interests declaring him or herself to be the owner of his or her personality. This is in contrast to intellectual property rights including, without limitation, patents, trademarks, copyright and industrial design, where authors or owners of the rights can register their interests creating prima facie ownership and a rebuttable presumption of ownership.

			Infringement

			15	What constitutes infringement of the right?

			Publicity rights deal with an individual’s right to control exploitation of his or her image. As set out in question 6, since the Supreme Court of Canada’s decision in Aubry, lower courts are bound by the Court’s deference to the individual right of privacy, which appeared to create near strict liability for the unauthorised use of any person’s identity – famous or not – for any commercial activity (profit notwithstanding). The decision in Vanderveen (see question 1) is another example of a court finding liability for the unauthorised use of a person’s photograph, even though the person was not famous. Barring certain defences, which must be analysed on a case-by-case basis, Canadians are not free to use the image of another without the other person’s consent.

			16	Are certain formats of intellectual property excluded from claims based on the right of publicity? What is the legal basis of the exclusions?

			Canadian common law has not expressly excluded any specific intellectual property formats from tort claims based on the ‘right of publicity’. However, in Manitoba, Newfoundland and Saskatchewan, under each province’s respective Privacy Act, infringing on someone’s right of privacy is justified if the alleged violation was ‘in the public interest’, it complied with the rules of defamation, or it was fair comment on a matter of public interest. British Columbia’s Privacy Act, discussed in question 2, includes explicit safeguards for the media in respect of allegations of violation of privacy. These safeguards are intended for newspapers, other publications or broadcasters, and state that in order to be rendered liable for wrongful appropriation of personality, the plaintiff must prove that his or her name or portrait was used specifically in connection with material relating to the readership, audience, circulation or other qualities of the newspaper, other publication or broadcaster. Further, the plaintiff must prove that his or her name or portrait was used specifically in connection with material relating to those goods or services. Section 4(1)(e) of Saskatchewan’s The Privacy Act also includes safeguards for the media. An act, conduct or publication is not a violation of privacy if it is undertaken by ‘a person engaged in a news gathering: (i) for any newspaper or other paper containing public news; or (ii) for a broadcaster licensed by the Canadian Radio-television Commission to carry on a broadcasting transmitting undertaking’. For a successful defence, the defendant must be able to prove on a balance of probabilities that the act, conduct or publication was ‘reasonable in the circumstances and was necessary for or incidental to ordinary new gathering activities’. Therefore, news, biography and documentary formats are most inclined by their nature to be protected by these statutory defences.

			At common law, in the Gould case – referred to throughout this chapter – the defence of public interest was also referenced. In this regard, the trial judge expressly stated that biographies, satires and plays that use the person as the subject of the work in order to provide more insight into that person would, in certain circumstances, be in the public interest. Such works, he reasoned, should not be subjugated to right of publicity tort claims. The case involved a published book of photographs of the iconic concert pianist, Glenn Gould. The book included photographs from an original cache of approximately 400 photographs taken with the permission of Gould in 1956 by the author and photographer Jock Carroll. The estate of Glenn Gould filed an action seeking damages claiming that the use of the photographs amounted to the tort of appropriation of personality. The Ontario High Court found that because of the public interest in knowing more about Gould, the book fell into the protected category, and no right of personality in Gould was therefore unlawfully appropriated by the defendant.

			17	Is knowledge or intent to violate the right necessary for a finding of infringement?

			Disregarding current contradictions in Canadian jurisprudence on the notions of privacy and identity, the act of taking an aspect of the plaintiff’s identity is sufficient to constitute the wrong in tort law. No element of intent is necessary. Following the Supreme Court’s identification of the scope of the privacy ‘right’ in Aubry, it appears that all indicia of a person’s identity are subject to the concept of privacy. Any use of a person’s identity, famous or not, for commercial purpose will likely attract liability, unless one of the defences referred to below are available to the defendant. However, following the recent developments in Jones, discussed in question 1, where an individual seeks to resolve an alleged infringement of personality rights by an action for intrusion upon seclusion, establishing the intention of the defendant will be a necessary element of a successful claim.

			18	Does liability extend to media publishing content created by an advertiser and website operators publishing posts by third parties? Does republishing or retweeting or other social media propagation of existing content give rise to liability?

			Canadian courts have not yet addressed the liability of third parties that republish content in right of publicity tort claims. The legal question of liability of republishing content has been developed in defamation law. In Crookes v Newton (Supreme Court, 2011) the case hinged upon whether or not hyperlinking to a defamatory statement could be defamatory itself. The Supreme Court of Canada analysed the issue and found that if content is presented in a way that it controls and repeats the defamatory content, that content is considered to be ‘published’ by the third party. Furthermore, the Supreme Court noted that ‘a mere reference to another source should not fall under the wide breadth of the traditional publication rule.’

			Remedies

			19	What remedies are available to an owner of the right of publicity against an infringer? Are monetary damages available?

			Damages may be awarded if an identifiable picture of a person is published without permission, it being of no consequence that the photograph is ostensibly innocuous or that the photograph has not caused any injury to reputation, or both. In the seminal Aubry case, which involved publishing a photograph of a young woman without her consent, the Supreme Court of Canada found that the woman’s right to protect her image was more important than the paper’s right to publish the photograph without her permission. The dissemination of the woman’s image constituted a clear violation of her privacy. The Court also determined that a reasonable person, in the photographer’s circumstances, would have been more diligent and would, at the very least, have tried to obtain the subject’s consent. In Aubry, the photographer and publisher had done nothing to avoid infringing her right of privacy. It is easy, therefore, to draw a parallel to the obligations of due diligence of the news media in information-gathering to avoid liability.

			In the Jones case, (see question 1), Sharpe JA notes, that the four provincial privacy acts ‘require no proof of damage as an element of the cause of action’. The only statute that provides any guidance with respect to remedies is the Manitoba Privacy Act; section 4(2) states that all the circumstances of the case are to be considered, including:

			(a) the nature, incidence and occasion of the act, conduct or publication constituting the violation of privacy of that person; (b) the effect of the violation of privacy on the health, welfare, social, business or financial position of that person or his family; (c) any relationship, whether domestic or otherwise, between the parties to the action; (d) any distress, annoyance or embarrassment suffered by that person or his family arising from the violation of privacy; and (e) the conduct of that person and the defendant, both before and after the commission of the violation of privacy, including any apology or offer of amends made by the defendant. The other provincial statutes leave this determination to judicial discretion.

			He adds that, ‘absent proof of actual pecuniary loss, the awards are, for the most part, quite modest’.

			According to section 495 of the Canadian Encyclopedic Digest, the ‘measure of damages for wrongful appropriation of personality by commercial use of the plaintiff’s image without consent is a lost user fee, that is, the amount that the plaintiff would have received had his or her permission been given’. Although the tort of wrongful appropriation of personality applies equally to the famous and not-so-famous, it is a certainty that famous and infamous personalities will command a substantially greater quantum in damages than non-recognisable individuals, because the commercialisation of the celebrity’s personality is undisputed. As such, Canadian courts have been reticent to award more than nominal damages for wrongful appropriation of personality. Coady J, in the recent Nova Scotia Supreme Court case of Trout Point Lodge Ltd v Handshoe (Nova Scotia, 2014) (Trout), notes that the emerging principle in respect of damages for wrongful appropriation of personality is that ‘compensation for the appropriation of one’s personality should be used sparingly’. The Trout case involved the unauthorised use of the plaintiff’s copyrighted images for the defendant’s commercial purposes. The defendant appropriated previously published publicity photographs of the plaintiff(s) by publishing the photographs on his website alongside defamatory language in an attempt to damage the reputation of the plaintiff’s business. Although the wrongful appropriation of personality claim succeeded, damages in respect of the tort were not awarded because the court determined that the defendant’s conduct had been adequately addressed by damages granted for breach of copyright. Coady J, however, emphasised that had the tortious claim been brought as a stand-alone claim he might have been inclined to find otherwise.

			When considering the tort of wrongful appropriation of personality under the broader genus of invasion of privacy, it is possible that even punitive damages could be awarded, in addition to compensatory damages. The benchmark case for punitive damages with respect to invasion of privacy is Malcolm v Fleming (British Columbia, 2000). Although the facts of this case, which involve a landlord spying on a tenant through a hidden camera, are inconsistent with facts of existing case law concerning wrongful appropriation of personality, the principal factors considered could apply in certain future decisions when judges consider punitive damages for wrongful appropriation of personality. These factors include whether:

			•	the location of the violation was intimate;

			•	the relationship between the parties involved a high expectation of privacy;

			•	there was any premeditation;

			•	there would be additional humiliation of discovery at trial;

			•	there would be any potential for future embarrassment owing to a permanent record of the violation; and

			•	there are other means of punishment (ie, criminal punishment).

			So far, punitive damages under provincial privacy legislation have only been awarded in British Columbia. In Ontario, punitive damages have only been awarded once in a case that involved privacy issues, and the violations were exceptionally egregious. According to Sharpe JA in Jones, punitive damages should not be encouraged for tort claims, absent truly exceptional circumstances. No punitive damages have been awarded to date specifically with respect to wrongful appropriation of personality.

			Interlocutory injunctions are commonly sought remedies, but are held to a strict tripartite legal test set out in RJR MacDonald Inc v Canada (Attorney General) (Supreme Court of Canada, 1994). In these motions, the applicant must prove the following:

			•	that there is a serious issue to be tried;

			•	irreparable damage; and

			•	that the balance of convenience to permit the injunction lies with the applicant.

			Balance of convenience is measured by the courts by weighing which party is likely to be more inconvenienced should the interlocutory injunction be granted.

			The first part of the test, ‘finding a serious issue to be tried’, is typically not a difficult hurdle. To establish irreparable harm (the second part of the test), the claimant must cite substantial damage by showing, for example, irreparable injury to the applicants’ property in their name and image (ie, irreparable harm to reputation In Dowell et al v Mengen Institute et al (Ontario, 1983) (Dowell), applicants who sought an interlocutory injunction to restrain the release of a film of a conference that was conducted on unemployment in Canada were denied, because there was no allegation of irreparable harm. The applicants at the time of the conference had voluntarily signed an authorisation to be filmed, which also permitted the respondents to portray them, use their words, names, likenesses and stories in both documentary and fictionalised films, tapes and written works arising from or suggested by the conference. In the motion, the applicants sought to withdraw their authorisation after the sessions had been taped, editing completed, and film locked and ready for release.

			The third part of the test for interlocutory injunctions and arguably the most subjective element requires the court to determine where the balance of convenience lies, or where the least amount of harm and inconvenience would fall as between the parties, in the event that the injunction is granted. In Dowell, the absence of an allegation of irreparable harm caused the balance of convenience to sway heavily in the respondents’ favour, because the court found that the respondents, having expended considerable time and money in the course of the production of their film, and with a fixed date for the proposed release of the film, would be more inconvenienced by the injunction than would the applicants. The court did not grant the injunction.

			Canadian courts, acting on well-recognised principles of equity, have long denied injunctive relief, particularly of an interim nature, to litigants who seek to set aside what they have covenanted not to do. Here, the signed authorisation was intended to ensure that no participant in the film would later sue the producers for an alleged unauthorised use of their name, likeness, etc. As such, the application was dismissed.

			In Hay, damages for the wrongful appropriation of personality were assessed at C$18,000. Damages were assessed based on compensation for both the plaintiff’s time and the professional services rate he would have charged to the defendants. In Vanderveen, damages for intrusion upon seclusion were assessed at C$4,000.

			20	Is there a time limit for seeking remedies?

			Limitation periods are statutory in Canada and can differ within provincial and territorial limitation act legislation. Certain claims are governed by federal statutes with explicit limitations periods that supersede provincial limitations. Court proceedings in personality law, however, do not fall within any federal legislative exception and so remain governed by the applicable province. Most limitation acts stipulate a basic limitation period of two years from the date on which the claim was discovered. In an oversimplification, a claim is discovered on the earlier of:

			•	the day on which the claimant first knew that the injury, loss or damage caused by or contributed to by an act or omission had occurred; or

			•	the day on which a reasonable person first ought to have known the injury, loss or damage had occurred.

			In addition, no proceeding shall be commenced in respect of any claim after the 15th anniversary of the day on which the act or omission on which the claim is based took place. The ultimate limitation period is predicated on date of injury, not date of discovery like the basic limitations period.

			There are exceptions to the limitation periods. For example, the clock does not run at any time when the claimant is a minor incapable of commencing a proceeding and is not represented by a litigation guardian, when the person against whom the claim is made wilfully conceals from the claimant the fact that the injury, loss or damage has occurred or when the defendant wilfully misleads the claimant as to the appropriateness of a proceeding as a means of remedying the injury, loss or damage. The clock also stops on both the basic and ultimate limitation periods when the parties to a claim engage in alternative dispute resolution (ADR) designed to expedite civil lawsuits by encouraging settlement of issues outside the Canadian courts.

			For some very specific issues, including proceedings to recover student loans and tax proceedings, no limitation period exists, but for claims in personality law, a person’s claim could be extinguished because of the expiry of a limitation period.

			21	Are attorneys’ fees and costs available? In what circumstances?

			The awarding of costs, inclusive of reasonable attorneys’ fees, is available, but only at the discretion of the judge and pursuant to applicable legislation such as Ontario’s Courts of Justice Act. Legislation governing costs may vary from jurisdiction to jurisdiction, and costs are awarded on a case-by-case basis.

			22	Are punitive damages available? If so, under what conditions?

			Punitive damages, when awarded, are an exception to the rule in tort law that a tortfeasor is to compensate a plaintiff through the awarding of damages for any loss experienced through an act or omission and not for the tortfeasor to be punished. Punitive damages, as the name indicates, are designed to punish. In Canada, the exact threshold of punitive damages varies between each province and territory. To date, no punitive damages have been awarded to a successful plaintiff following a finding of infringement on his or her personality rights. In fact, simple compensatory damages calculated to express an amount the plaintiff ought to have reasonably been able to command in the marketplace have been nominal in Canadian jurisprudence to date, including an award of just C$2,000 to the plaintiff in Aubry (see question 19).

			23	Is preliminary relief available? If so, what preliminary measures are available and under what conditions?

			Interlocutory injunctions are sought through preliminary motions (see question 19). In the event that preliminary relief is sought, it may be the case that the matter is heard by a master, not necessarily a judge.

			24 	What are the measures of damages?

			See question 19.

			25	What significant judgments have recently been awarded for infringement of the right?

			All relevant cases have been discussed throughout this chapter; perhaps the most controversial is the Supreme Court of Canada’s decision in Aubry.

			Litigation

			26	In what forum are right of publicity infringement proceedings held?

			Publicity infringement proceedings most regularly begin in the Provincial Superior Courts, then the Court of Appeal (if leave is granted) and finally the Supreme Court of Canada (if leave is granted). For smaller cases, the Small Claims Court may be the appropriate venue, as in Vanderveen (see question 1).

			27	Are disputes decided by a judge or a jury? Are damages determined by a judge or a jury?

			Disputed issues, if they proceed through Canada’s court system, are decided solely by a judge. If issues in tort law for wrongful appropriation of personality proceed through ADR, outside the court system, they can be decided by third parties, including arbitrators and mediators.

			28	How is the choice of applicable law determined?

			All Canadian provinces and the Supreme Court of Canada (if leave is granted) have jurisdiction over right of publicity tort claims. A court may refuse to hear a matter if it can be argued that there is no ‘real and substantial connection’ between the litigation and the jurisdiction. The case Club Resorts Ltd v Van Breda (Supreme Court, 2012) established four factors in which a court is presumed to have authority. These are:

			•	the defendant is domiciled or resident in the province;

			•	the defendant carries on business in the province;

			•	the tort was committed in the province; and

			•	a contract connected with the dispute was made in the province.

			A party can rebut the presumption of these connecting factors if they can establish facts that ‘demonstrate that the presumptive connecting factor does not point to any real relationship between the subject matter of the litigation and the forum or points only to a weak relationship between them.’

			If a clear connection is established and a court rules it has jurisdictional authority, a party may further object to the jurisdiction on the doctrine of forum non conveniens. Forum non conveniens allows a party to prove that another court or jurisdiction is more appropriate to adjudicate the matter. The party must show a real and substantial connection with the local forum and that the forum has a connection with the subject matter of the litigation. Finally, the party must demonstrate why the other forum would be more appropriate.

			29	To what extent are courts willing to consider, or bound by, the opinions of other national or foreign courts that have handed down decisions in similar cases?

			In the field of publicity law, American jurisprudence and policy ‘softly’ influence views held in Canada. American law is, of course, not binding in Canada, although US legal principles, such as the ‘sale versus subject’ test, are often referred to in Canadian decisions. It is also common for Canadian courts to examine decisions made by the courts of other common law countries, and in particular the UK, to gain insight. Once again, these foreign court decisions are not binding in Canada.

			International treaties are only binding in Canadian courts if the treaty has been ratified by Canada and incorporated into domestic law through Parliament. However, Canadian courts often reference applicable international treaties, conventions and case law when undertaking legal analysis and deciding issues at law.

			30	What avenues of appeal are available in main proceedings or preliminary injunction proceedings? Under what conditions?

			See questions 3 and 26.

			31	What is the average cost and time frame for a first-instance decision, for a preliminary injunction, and for appeal proceedings?

			Timelines and cost to litigate a civil action in Canada are highly dependent upon a myriad of factors including, but not limited to, whether the claimant or plaintiff has retained legal counsel and, if so:

			•	what costs are associated with counsels’ legal fees and disbursements;

			•	whether the issue goes to trial, or instead is resolved through mediation, arbitration or some other means of settlement outside of the court system; and

			•	whether a decision is appealed to a higher court with ongoing legal action required and time spent on court processes.

			No hard figures can be presented as to costs, but it is commonly understood that pursuing a cause of action in court is an extremely lengthy process in Canada. Access to justice issues, meaning how efficiently, expeditiously and inexpensively an average person can have their grievance adjudicated, is a well-researched, much-commented-upon subject in Canada, and many academics and lawyers feel that Canada’s courts are not very accessible to the average person. Process times, process forms and costs render small suits unlikely to be heard.

			*	With significant contributions by Porsha Gauthier, previously an associate at Reisman Law Offices. Additional research and updates by Ross Gower, student-at-law, Mansa Chintoh, student-at-law and Aaron Barrett, student-at-law, each of whom were, at the time, students-at-law at Reisman Law Offices, and by Nikisha Singh, student-at-law.
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			Sources of law

			1	Is the right of publicity recognised?

			While there is no statutory provision, the case law of the German Federal Supreme Court provides protection for the right of personality, of which the right of publicity is one component.

			The right of personality is guaranteed by the protection of human dignity and the right to free development of privacy. It comprises the right to keep one’s identity traits from being commercially exploited without consent and the right to have information about one’s personality published only with permission.

			The right of personality consists of a non-commercial component, which may be called the right of privacy, and a commercial component, which may be called the right of publicity. Consequently, in Germany the right of publicity is recognised as the right to control the exploitation of the commercial value of someone’s personality or identity traits.

			2	What are the principal legal sources for the right of publicity?

			The right of personality has been developed by German case law, which justifies the existence of this right based on provisions of:

			•	the German Constitution;

			•	the German Civil Code (GCC);

			•	the German Act on the Protection of Copyright in Works of Art and Photographs 1907, which is partly still in force (ie, the former Copyright Act); and

			•	the German Criminal Code.

			According to established German case law, the principal source for the right is section 823(1) of the GCC in combination with articles 1 and 2 of the Constitution. Section 823(1) of the GCC provides that: ‘a person who, intentionally or negligently, unlawfully injures the life, body, health, freedom, property or another right of another person is liable for compensation to the other party for the damage arising from this’. The right of personality is legally recognised as ‘another right’.

			Besides this general right of personality, German law recognises a special manifestation of this right. Hence, the right to one’s own picture is governed by section 22 et seq of the former Copyright Act, and the right to one’s own name is regulated in section 12 of the GCC.

			Section 201a of the Criminal Code also criminalises the violation of intimate privacy by taking photographs: ‘whosoever unlawfully creates or transmits pictures of another person located in a dwelling or a room especially protected from view and thereby violates their intimate privacy shall be liable to imprisonment of not more than two years or a fine’. The same penalty can be incurred for using these pictures or making them available to a third party.

			Another source for the right of personality is article 8(1) of the European Convention on Human Rights, which guarantees everyone a claim with respect to their privacy and their family life, as well as of their habitation and their correspondence. This source serves as a guideline for German jurisprudence.

			3	How is the right enforced? Which courts have jurisdiction?

			The general right of personality can be enforced by means of civil and criminal law.

			In civil law, the infringed person can apply for a preliminary injunction or file a suit against the infringer. The infringed party can, inter alia, claim damages, reimbursement of unjust enrichment and a permanent injunction. These claims can be enforced by the civil courts at the request of the infringed person.

			In criminal law, taking photographs or making them available to third parties can be punishable. This provision can be enforced by public prosecution at the request of the infringed person.

			4	Are there other rights or laws that provide a claim based on use of a person’s name, picture, likeness or identifying characteristics?

			Yes. Certain characteristics protected by the general right of personality can be further protected by intellectual property rights, such as trademark law, design law and copyright law (eg, personal characteristics such as name, signature, silhouette and picture can be registered as a trade mark and therefore be protected by trademark law). Furthermore, design law provides protection with regard to images, signatures and names in the form of a logo or any other two-dimensional graphical representation for commercial use. In addition, drawings or photographs of a person can also be protected by copyright law. However, the rights holders of the right of publicity and the copyright, respectively, will not necessarily be identical.

			Existence of right

			5	What aspects of a person’s identity are protectable under the right of publicity?

			Simply, all aspects of a person’s identity are protectable under the right of publicity.

			According to consistent German case law, a person’s name is protected by the right of publicity and must not be used for commercial purpose without the consent of the person concerned. Furthermore, signatures are protected from unauthorised commercial use as well as images of a person whose unauthorised commercial use infringes the general right of personality. In a broader sense of interpretation, such protected images also include lookalikes. Therefore, the unauthorised use of a double for advertising purposes constitutes an infringement, provided the relevant public will recognise the person reproduced. Pursuant to consistent case law the right of publicity also covers characteristic voices or linguistic expressions, provided they are outstanding features of well-known personalities.

			The protection of characteristic body postures, such as a specific gait or other personal characteristics, is conceivable but remains untested.

			6	Do individuals need to commercialise their identity to have a protectable right of publicity?

			No. Individuals do not need to commercialise their identity in order to have a protectable right of publicity. According to the recent case law of the German Federal Supreme Court, a potential commercialisation is no precondition for a protectable right of publicity.

			7	May a foreign citizen protect a right of publicity under the law of your jurisdiction?

			Yes. Everyone is entitled to the general right of personality, including those of foreign citizens.

			8	Is registration or public notice required or permitted for protection of the right? If so, what is the procedure and what are the fees for registration or public notice?

			Neither registration nor public notice is required for the protection of the general right of personality or for the right of publicity. However, registration of some identity traits (eg, name, silhouette) as intellectual property rights is possible.

			9	Is the right protected after the individual’s death? For how long? Must the right have been exercised while the individual was alive?

			The right of privacy is protected after the individual’s death in exceptional cases only.

			In contrast, the right of publicity is protected after the individual’s death. The former Copyright Act limits the right to publicity for one’s picture to up to 10 years after death. German case law also provides for the right of publicity to be protected for 10 years. Practically, this means that 10 years after the individual’s death, an individual’s picture or other individual characteristics of a person can be used in advertising without permission of the legal heirs. Claims for pecuniary compensation are not hereditary.

			The right of publicity is protected regardless of whether it was exercised while the individual was alive.

			Ownership of right

			10	Can the right be transferred? In what circumstances?

			No. Because the right is related to the person, it cannot be transferred, except in the case of legal succession.

			The rights owner can, to a limited extent, dispose of his or her personality right and can consent to the utilisation and exploitation of identity traits by third parties. Therefore, the subject matter and the terms of such a transfer should be precisely defined, because revocation is only possible under very strict conditions. In the case of a wrongful revocation, claims for a breach of contract are possible.

			11	Can the right be licensed? In what circumstances?

			Yes. Licensing can be used to exploit personality traits.

			However, such a licence is not a licence in a technical sense; rather, it grants permission and authorisation, in combination. By this practice, individuals can exclusively authorise a third party to commercially exploit their personality traits. For corresponding agreements, it is important to define the period of time of the licence, the scope of exploitation and the right of revocation.

			In contrast to the right of publicity, it is not possible to license the right of privacy.

			12	If the right is sold or licensed, who may sue for infringement?

			The German Federal Supreme Court holds that the person who is granted permission to use personality traits for merchandising is entitled to enforce a claim for unjust enrichment against anyone who uses these personality traits without the corresponding consent. However, as a general rule, only the rights owner is entitled to sue for infringement of his or her right. The rights owner also has the right to authorise a third party to sue for infringements of his or her right.

			13	If post-mortem rights are recognised, are they limited to natural heirs or can they be enforced under a contract by an assignee or left to an entity?

			Essentially, the right of personality cannot be disconnected from the rights holder because it is part of the guarantee of human dignity. As such, it is not inheritable and cannot be transferred in its entirety.

			Regarding the post-mortem right of personality, however, a distinction must be made between the right of privacy and the right of publicity.

			The right of privacy continues after an individual’s death but is not inheritable. This means that the relatives are enabled to claim injunctive reliefs in case of violation of the decedent’s right of privacy, but are not entitled to claims for damages.

			In contrast, the right of publicity is regarded as a financial asset whose use and exploitation can be transferred. Consequently, arising claims are transferable and inheritable without restrictions. However, pursuant to consistent case law, such claims are limited in time and expire 10 years after the death of the person concerned.

			14	Are there any actions that rights owners should take to ensure their rights are fully protected?

			There are no concrete measures rights owners can take to ensure that their right is fully protected.

			However, owners can protect some aspects of their identity on the basis of intellectual property law and contract law. To this end, individuals can protect their names as trademarks. Such protection is broad and can be extended for an unlimited period.

			Similarly, images or signatures can be protected as a design right (see question 4). No specific requirements need to be fulfilled to register design rights. Design rights expire after a maximum of 25 years.

			In licence agreements, rights owners need to precisely delimit the use of their personality traits in terms of time and content.

			Infringement

			15	What constitutes infringement of the right?

			Every unauthorised commercial use of a person’s identity, including that person’s name, voice, image and likeness, constitutes an infringement of the right of publicity.

			16	Are certain formats of intellectual property excluded from claims based on the right of publicity? What is the legal basis of the exclusions?

			No. There is no format of intellectual property that is expressly excluded from claims based on the right of publicity.

			17	Is knowledge or intent to violate the right necessary for a finding of infringement?

			No. An intent to violate the right is not necessary for a finding of infringement. Actually, most claims (ie, for removal, for payment of a licence fee and for injunctions) are independent of fault. For damage claims, it is sufficient that the infringer acted negligently (ie, without exerting reasonable care).

			18	Does liability extend to media publishing content created by an advertiser and website operators publishing posts by third parties? Does republishing or retweeting or other social media propagation of existing content give rise to liability?

			Reposting third-party content on social media is problematic in three respects. First, it potentially infringes the right of personality of the initial author, because it is up to him or her to decide whether and how he or she wants to publish the content. Second, the adoption of third-party content might constitute a violation of copyright law. Third, with regard to third-party content or posts, which themselves illegally infringe the general right of personality, the publishing of such content or posts, as well as the republishing, retweeting or other social media propagation, is to be regarded under certain conditions as an aggravation of the already existing infringement so that a liability is to be considered.

			In this regard, the way information is propagated further is relevant. It makes a difference whether a link is simply set on a website without the entity setting the link identifying with the linked content or rather whether the content in question is adopted by such an entity and actively propagated, for example, through the person’s own emails or text messages. If the entity setting the link does not make the content its own, a liability would only arise if, for example, the entity setting the link is under an obligation to examine the entire linked content. The existence and extent of such an obligation to examine depend on the individual case and require that all interests concerned are taken into account. In the interests of freedom of opinion and freedom of the press the standards applied to this obligation to examine are not strict if the hyperlinks only facilitate access to sources that are generally accessible. If, on the other hand, the linked contents are provided with further comments so that the entity setting the link makes the contents its own, a liability of the entity setting the link as perpetrator ensues.

			Generally, it can be said that whether identification with the content relevant to a potential liability is made depends on whether the entity in question conveys the impression to the reasonable average user that it identifies with the third-party content.

			Remedies

			19	What remedies are available to an owner of the right of publicity against an infringer? Are monetary damages available?

			There are several remedies available to the owner of the right against the infringer.

			The injured party has claims irrespective of fault (ie, an injunction claim, a claim for removal, a claim for surrender of the unjust enrichment and, under certain circumstances, a claim to have the infringing products recalled). Consequently, in the event of an infringement, the rights owner has the right to resort to the courts to stop the infringer. The claims can be enforced through a court action. The injunction claim can also be enforced by way of a preliminary injunction (see question 31). The claim for a surrender of unjust enrichment is meant to compensate the infringed party for losses incurred. In contrast, liability for damages is dependent on fault and provides the infringed party with the possibility of obtaining monetary damages if the right of publicity is infringed.

			There are three different ways of calculating damages. First, the amount of damages can be based on actual loss. For legal recovery, the claimant needs to show that it suffered losses from the infringement. Second, the claimant may recover the profits that the infringer obtained through the infringement. Third, the amount can be calculated by licence analogy. The ultimate principle behind this is that the infringer must not be in a better position than they would have been had they entered into a licence agreement with the rights holder. The amount of the licence fee depends on how much the infringing party would have had to pay the rights owner for the commercial use of his or her personality traits. Former advertising contracts of the infringed person, his or her notoriety or the extent of the infringing acts, may serve as a basis for calculating damages.

			In order to calculate damages in any of these ways, and then to be able to opt for the highest amount, the infringed party has a claim against the infringer for the disclosure of any relevant information.

			In addition, an infringed party may also have a claim for compensation of non-pecuniary damages if they suffer a violation of the right of privacy.

			20	Is there a time limit for seeking remedies?

			Yes. Seeking remedies is time-limited.

			As a general rule, the claim for civil remedies is time-barred three years after the end of the year in which the claim was generated and the infringed party noticed the infringement. The time limit may extend to 10 years. Notwithstanding knowledge or a grossly negligent lack of knowledge, certain claims become statute-barred 10 years after the date upon which they arise.

			For preliminary injunctions, the rights owner has to prove urgency. While there is no legally specified time limit, most courts hold that the infringed party must apply for an interim injunction within one month of becoming aware of the infringement.

			For claims under criminal law, the infringement has to be reported to the public prosecutor within three months.

			21	Are attorneys’ fees and costs available? In what circumstances?

			Yes. Attorneys’ fees and costs are available.

			According to a civil law principle, the losing party bears the costs of the proceedings. The winning party also has a claim to reimbursement of its legal costs against the losing party. These costs can include the court fees, their own attorneys’ fees and other necessary expenses, such as travel costs. In cases of a partial defeat, the costs are shared proportionally.

			22	Are punitive damages available? If so, under what conditions?

			Punitive damages are not allowed in Germany.

			Claims for damages are calculated on the basis of the reinstatement of the situation of the person that would exist if the infringement had not occurred. Beyond compensatory damages, there are no damages accorded by the courts with the intention of deterring or reforming the infringer.

			According to German case law, a foreign verdict for punitive damages will not regularly be enforceable in Germany.

			23	Is preliminary relief available? If so, what preliminary measures are available and under what conditions?

			Yes. Preliminary relief is available.

			A preliminary injunction is a very effective tool to promptly stop infringing actions without the need for costly and time-consuming main court proceedings. In many cases, a preliminary injunction is granted within a few days from filing the request and often without an oral hearing. This cost and time-efficiency, as well as the element of surprise, has led to preliminary injunction proceedings becoming very popular for the enforcement of the right of publicity.

			Although sending a warning letter to the respondent is not a legal prerequisite for obtaining or serving a preliminary injunction, sending such a letter prior to serving the injunction is advisable to avoid being burdened with the cost of the proceedings. The warning letter should contain a description of the infringing action, the assertion that the respondent’s action infringes a specific right and a request that the infringer cease and desist from continuing with the infringing action. Further, it should contain the threat of legal proceedings.

			To obtain a preliminary injunction, the applicant must convince the court that the prerequisites for a preliminary injunction are met; namely, that the applicant has a substantive claim against the respondent and that the matter is urgent. Most German courts will not grant a preliminary injunction if the applicant did not apply for the injunction within four weeks of the date on which the applicant obtained, for the first time, positive knowledge of all the relevant facts of the infringement.

			The courts of the venue where the infringing action occurred are competent. After the court denies an injunction request, some applicants have tried to have the same injunction granted by another court. This approach is not recommended, however, because some courts consider it an abuse of the law and the request is likely to be dismissed.

			The court has three possibilities to decide on the request: dismiss it, order an oral hearing before granting it or grant the preliminary injunction without any oral hearing.

			If the court grants the preliminary injunction, it is the applicant’s obligation to serve the injunction within one month to the respondent or his or her attorneys (enforcement). Otherwise, the preliminary injunction becomes unenforceable.

			Once the preliminary injunction has been served, the injunction is legally valid and the respondent has to stop any acts that could be considered to be in contravention of the prohibitive injunction. If the injunction is granted after an oral hearing, it becomes binding at the time of the publication. Nevertheless, the applicant has to serve it to the respondent’s attorney. If the infringement continues, the court can order the payment of a fine (execution).

			The great advantage of filing a motion for a preliminary injunction in Germany is that it is one of the few countries where the winning party has a claim against the losing party for reimbursement of court costs and attorneys’ fees.

			24	What are the measures of damages?

			In the case of unauthorised commercial use of personality rights, the person infringed might claim damages optionally calculated in three different ways, that is, at the infringed person’s discretion either the concrete damage might be calculated or an appropriate licence fee might be claimed or the surrender of the infringer’s profits.

			25	What significant judgments have recently been awarded for infringement of the right?

			In May 2013, the German Federal Supreme Court held that predictions in Google’s autocomplete function could lead to an infringement of the right of personality and secondary liability of the internet search engine operator.

			In this case, the plaintiff made a claim against Google for the removal of the predictions in the autocomplete function that infringe his right of personality.

			The court notes that in such a case, the liability of the operator of an internet search engine requires the infringement of reasonable duties of care. However, the operator of an internet search engine is generally only responsible when he or she becomes aware of the unlawful infringement of the right of personality. This means that if the person concerned points out the unlawful infringement of his or her right of personality to the operator of an internet search engine, the internet service provider is under an obligation to prevent such prospective infringements.

			In an older ruling, the German Federal Supreme Court held that German courts have jurisdiction over infringements of the right of personality committed through the internet, even if the infringement took place on a foreign website. A precondition is that the content has a clear reference to Germany and that the collision of the conflicting interests could have possibly occurred in Germany.

			In one case, the claimant took an action for a permanent injunction against the New York Times newspaper and also against the author of the published article in question, in which the claimant was described as a gold smuggler with connections to organised crime in Russia. The German Federal Supreme Court argued that, for libel statements, the venue of the infringement is the venue in which the press product was distributed. In cases of online infringements, the German courts have to examine whether the infringement can be perceived in Germany.

			In the New York Times case, as the newspaper was considered to be an international journal with an extremely high distribution and many online users in Germany, the German courts were declared to be competent.

			Litigation

			26	In what forum are right of publicity infringement proceedings held?

			Proceedings for infringements of the right of publicity are held in the courts and are no different from any other normal suit.

			Concerning infringements of the right of publicity, because the value in dispute is almost always higher than €5,000, the regional courts are competent in most of the cases. If the value does not exceed €5,000, the local courts are competent.

			The competent legal venue is the one where the tortious act occurred or where the defendant resides.

			27	Are disputes decided by a judge or a jury? Are damages determined by a judge or a jury?

			Disputed issues are decided by professional judges.

			In local courts, the dispute is settled by a single judge. In regional courts, a chamber consisting of three judges pronounces the judgment.

			28	How is the choice of applicable law determined?

			In the case of a violation of the right of publicity, protection is particularly provided by the law of tort. Therefore, in a case concerning several countries, the applicable law is determined by article 40 of the Einführungsgesetz zum Bürgerlichen Gesetzbuche (Introductory Law to the German Civil Code). Primarily, at the discretion of the infringed person, applicable law is the law of the state in which the violation was perpetrated or in which the result of the violation occurred. However, exceptionally, applicable law shall be the law of the state of ordinary common residence of the infringed and the infringer or the law of the state that has the closest connection to the case.

			29	To what extent are courts willing to consider, or bound by, the opinions of other national or foreign courts that have handed down decisions in similar cases?

			German courts do of course consider the opinions of foreign courts that have handed down decisions in similar cases; however, they are not bound by their decisions.

			German courts are not even bound to follow the opinion of other German courts, even when the opinions are from higher instance courts; for example, no German court is forced to follow the case law of the German Federal Supreme Court.

			30	What avenues of appeal are available in main proceedings or preliminary injunction proceedings? Under what conditions?

			Regarding a judgment in main or preliminary proceedings, the competent appellate court depends on the court where the proceedings started. Therefore, appeals against first instance decisions by a regional court will be heard by the competent higher regional court. If the local court is the court of first instance, appeals will be heard by the competent regional court.

			German law also provides several remedies against a preliminary injunction once it has been granted. In cases of an ex parte decision (without oral hearings), the respondent might consider filing an opposition against the decision to have the court reconsider the decision and appoint an oral hearing. Such an opposition is directed to the revocation of the preliminary injunction by the court. After an opposition has been filed, the court that granted the preliminary injunction will schedule an oral hearing in which both parties are able to bring forward their arguments. The court will then decide on the validity of the preliminary injunction and will either revoke or affirm it. In cases of preliminary injunctions granted after an oral hearing, the respondent can appeal to the competent appeal court.

			31	What is the average cost and time frame for a first-instance decision, for a preliminary injunction, and for appeal proceedings?

			With regard to time frames, the preliminary injunction is the fastest remedy. It generally takes between one day and one week for a preliminary injunction without an oral hearing to be granted by the court. With an oral hearing, this time frame could be considerably longer. A main action generally takes between six and 12 months, while appeal proceedings may last from one to two years.

			However, all of these time frames depend on the court and on the complexity of the individual case.

			Different legal proceedings will involve different levels of costs (costs of the proceedings). These costs comprise both judicial costs (court fees) and extrajudicial costs (ie, attorneys’ fees). Regarding average costs, German legislation provides statutes regulating the amount of fees: the German Act on Court Costs and the German Attorneys’ Remuneration Act. The calculation of these fees is based on the value of the matter in dispute. The value of the matter in dispute depends on the economic interest of the rights holder in having further infringing acts prevented (and also infringements in the past). Attorneys’ fees, according to the Attorneys’ Remuneration Act, are minimum fees, and the law allows autonomous agreements.

			In German civil proceedings, the principle prevails that the losing party bears the costs of the proceedings. With respect to the court fees, the claimant has to make an advance payment of the court fee as a prerequisite for the statement of claim to be served upon the defendant. With respect to the attorneys’ fees, each party is obliged to compensate its own attorney.

			The winning party is entitled to ask the losing party to reimburse its legal costs. However, attorneys’ fees are only reimbursable up to the statutory amount set out in the Attorneys’ Remuneration Act. This means that even the winning party may have to bear that part of its own costs that exceeds the statutory attorneys’ fees.

			For example, in a recent case a German celebrity filed a suit against a cigarette manufacturer for the unauthorised commercial use of his name. The German court fixed the value of the matter in dispute at €200,000.

			In such a case, the minimum fees incurred in a first instance main decision comprise court fees (set out in the Act on Court Costs) amounting to €5,238 and attorneys’ fees (set out in the Attorneys’ Remuneration Act) amounting to €5,052.50 as well as the celebrity’s own attorneys’ costs in accordance with a possible autonomous agreement. In addition, costs for taxes and expenses (eg, communication expenses, such as travelling and photocopies) could arise. Additional costs may further arise under certain circumstances (eg, for the hearing of witnesses).

			For a preliminary injunction without oral hearings, where the value of the matter in dispute also amounts to €200,000, the court fees would amount to €2,619 and the attorneys’ fees of one party to €2,616.90 (without taxes and expenses). The losing party has to bear all costs here too, including both parties’ attorneys’ fees.

		

		
			Update and trends

			A noteworthy development is the commencement of the new European General Data Protection Regulation (GDPR) on 25 May 2018 and its impact on the former Copyright Act. The Higher Regional Court of Cologne is the first German court to affirm the applicability of the former Copyright Act beside the GDPR. The legal regulations, which have so far deviated from the terms of data protection in favour of media privilege, still apply under the GDPR. The former Copyright Act continues to apply in accordance with article 85 (2) of the GDPR, since it allows a comprehensive weighing of the freedom of opinion and freedom of the press with the right of the person concerned to protection of his or her personal data as a subset of the general right of personality.

			Moreover, on 1 October 2017, the Network Enforcement Act came into force in Germany in order to oppose hate speech on the internet. It obliges social networks with two million and more German-registered users to provide methods guaranteeing that any unlawful content is removed or blocked if reported, and threatens to impose fines for non-compliance of up to €50 million.
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			Sources of law

			1	Is the right of publicity recognised?

			Greek law does not explicitly recognise the right of publicity, but considers it to be part of the right of personality. The latter encompasses all elements of human existence (Papantoniou, General Principles of Civil Law (1982) sel 105, Decision No. 1010/2002 of the Supreme Court, Nomiko Vima, 51, 248), and includes a person’s honour and reputation, the right to privacy, the right to image and to other physical features and intellectual property rights. As the concept of personality is not defined in Greek law, the enforcer may adjust the meaning owing to the nature of a constantly changing society.

			The right of publicity can be defined as a right of mixed nature, having at the same time personal and property aspects.

			2	What are the principal legal sources for the right of publicity?

			The Greek Constitution assigns to the state the primary obligation to respect and protect human dignity (article 2) and recognises the right of each person to develop freely his or her personality (article 5). Article 28 of the Constitution provides that the generally accepted rules of international law and treaties ratified by the Greek state constitute an integral part of Greek law and prevail over contrary statutory provisions. Greece has ratified the European Convention for the Protection of Human Rights and Fundamental Freedoms (4 November 1959) and its Protocols. Article 8 of the Convention protects private and family life.

			The right to personality is protected under article 57 of the Greek Civil Code (GCC), which provides that:

			‘a person who has suffered an unlawful offence on his personality has the right to claim the cessation of such offence as well as the non-recurrence thereof in the future. A further claim for damages based on the provisions governing unlawful acts shall not be excluded’.

			The Greek Penal Code also protects a person’s honour and reputation under articles 361 to 367. Article 361 to 361A provides that a person who, by words or acts, injures another’s reputation shall be punished by imprisonment or pecuniary penalty. If the insult was unprovoked by the victim, the offender is punished by imprisonment of at least three months.

			3	How is the right enforced? Which courts have jurisdiction?

			In Greek law there is a distinction between jurisdiction and competence. The first refers to the state’s judicial power in general (eg, in terms of international jurisdiction) or the divisions of judicial authority based on the nature of the matter to be judged (eg, civil, administrative or criminal). The second refers to the allocation of judicial power within the state’s jurisdictional divisions. Civil disputes, such as those emerging from infringement of the right of personality, are dealt with by civil courts. While territorial competence depends on where the defendant is domiciled, the subject-matter competence (of general actions) depends on the amount in contention. Provisional remedies are administered by the single-member competent court of first instance, but can also be administered by a competent court for the claim if the main action has already been filed and served on the defendant; therefore, a hearing of the case will be pending before that court.

			Criminal courts might also be competent under articles 361 to 367 of the Penal Code. Jurisdiction in penal matters is essentially based on the territoriality principle; an offence is deemed to have been committed both where the act took place and where the result occurred.

			4 	Are there other rights or laws that provide a claim based on use of a person’s name, picture, likeness or identifying characteristics?

			The right of publicity is recognised under Greek law as a part of the right to personality (Ioannis Karakostas and Christina Vrettou, The Unlawful Intrusion of Personality and the Right of Publicity: comments on Decision No. 4661/2004, in Law No. 2/2006). Besides article 57 of the GCC, articles 58 and 60 of the same code also provide, accordingly, for the protection of a person’s name and products of his or her intellect, and trademark law (Chapter III of Law No. 4072/2012, as amended) and intellectual property law (Law No. 2121/1993 as amended by Law No. 4212/2013 by which Directive 2011/77/EU has been transposed into Greek law).

			Existence of right

			5	What aspects of a person’s identity are protectable under the right of publicity?

			All aspects of his or her personality that can be economically exploited (eg, a person’s image, name (including pseudonym), voice, etc).

			6	Do individuals need to commercialise their identity to have a protectable right of publicity?

			No. The right is based on the principle that each person has a right to self-determination in view of the commercial exploitation of his or her image and other aspects of his or her personality (eg, voice, signature, etc).

			7	May a foreign citizen protect a right of publicity under the law of your jurisdiction?

			In Greece, there is no distinction between Greek and foreign citizens in terms of judicial protection.

			According to article 34 of the GCC: ‘every human being is capable of being the subject of rights and other duties’. Furthermore, article 68 of the Code of Civil Procedure (CCivP) provides that: ‘he who has a direct legal interest may request judicial protection’.

			8	Is registration or public notice required or permitted for protection of the right? If so, what is the procedure and what are the fees for registration or public notice?

			No registration is required under Greek law for the protection of the right, with the exception of trademarks. Should a person consent to the registration of a feature of his or her personality as a trademark, the licensee may apply for its registration according to the provision of article 122 et seq of Law No. 4072/2012.

			There are no provisions in Greek law permitting optional registration of a right for the purpose of protecting a person’s right of publicity.

			9	Is the right protected after the individual’s death? For how long? Must the right have been exercised while the individual was alive?

			As a right of mixed nature (having personal and property aspects), the right of publicity can be protected after a person’s death.

			The right to personality, as a personal right, terminates with death (article 35 of the GCC). However, the GCC provides for the protection of the memory of a deceased person (article 57 of the GCC) and for the name of a person (article 58 of the GCC). The claim may be filed by any close relative of the deceased person who is not necessarily an heir. Hence, the spouse, the children, the siblings and other close relatives may file a claim against anyone violating the memory or offending the name of that person and demand the cessation of the offence, its non-recurrence in the future, compensation as well as moral damages. To that extent, the relatives of the deceased person may forbid or allow the economic exploitation of the name, the image, the signature or other features of that person’s personality. No time limit exists under Greek law for the protection of the right. The Supreme Court, when reviewing Decision No. 626/2010 of the Nafplion Court of Appeal, adjudicated, with Decision No. 525/2014, that the court did not err by accepting that the plaintiff’s personality right had been violated by the unlawful use of her surname (which was the surname of her grandfather that had been registered (in 1952) and used for more than 60 years (from 1905 to 1966) as a trademark) by the defendants for the distinction of products similar to those distinguished in the past with her grandfather’s surname. The right to seek protection is prescribed (see question 20).

			Although Greek law does not clearly recognise heirs’ rights stemming from a deceased personality, we are of the opinion that personality features (such as name, image, signature, voice, private life) survive a person’s death and can be economically exploited. If heirs can forbid the use of features of a deceased personality, they may as well allow it. Heirs or third parties to whom such rights had been previously assigned by the deceased may also seek protection according to the law.

			There is no need for the right to have been exercised before the person’s death.

			Ownership of right

			10	Can the right be transferred? In what circumstances?

			Personality rights are not transferable. However, property rights related to someone’s personality are. Celebrities may enter into agreements for the economic exploitation of features of their personality (image, voice, signature, etc). Such rights may be transferable (by the licensee) or inherited by the heirs of the licensor. It should be noted that the extent to which a right is granted is usually limited and clearly specified in the agreement.

			11	Can the right be licensed? In what circumstances?

			Yes. Since features of one’s personality (such as image, voice or signature) may acquire an economic value, holders of such rights may enter into agreements granting third parties the right to commercially exploit their features. A person may also register, or give the right to another person to register, his or her name or image as a trademark in order distinguish products or services. In such cases, the fame of a person is used to attract the public’s attention to the specific products or services.

			12	If the right is sold or licensed, who may sue for infringement?

			Under Greek law, ‘anyone who has a direct legal interest may request judicial protection’ (article 68 of the CCivP). Third parties, having an indirect interest concerning the right, do not have standing to sue. Hence, depending on the case and the terms of the agreement, both parties may have a direct interest to sue.

			13	If post-mortem rights are recognised, are they limited to natural heirs or can they be enforced under a contract by an assignee or left to an entity?

			Greek law does not directly recognise post-mortem rights, with the exception of the provisions of paragraph 2 of article 57 and article 58 of the GCC. However, as a right of a mixed nature, the property aspects of the right to personality can be inherited by natural heirs (see question 9). The owner of such rights may also designate third parties (natural or legal persons) as beneficiaries of the right by way of a will.

			14	Are there any actions that rights owners should take to ensure their rights are fully protected?

			If personality rights are violated, the offended person should seek protection under the law. Claims should be filed promptly because they are subject to prescription. Furthermore, the assignment of a right should always be in writing. The agreement should specify the term and the extent of the assignment. It should be noted that the Athens Court of Appeals adjudicated with its Decision No. 1441/2010 that the consent given by the right holder for the publication of his or her picture only covers the purpose for which it was given.

			Infringement

			15	What constitutes infringement of the right?

			Any unlawful use of features of a person’s personality by the violating party for reasons of commercial exploitation.

			16	Are certain formats of intellectual property excluded from claims based on the right of publicity? What is the legal basis of the exclusions?

			No. The right of publicity is not directly recognised in Greek law. Although both rights are based on the right of personality and they are analogies in the way the rights are licensed, they differ significantly, because intellectual property rights protect creative works produced by a person. The purpose of intellectual property rights is to encourage artistic expression and promote through the exploitation of such works economic growth. Intellectual property and connected rights are protected in Greece by Law No. 2121/1993 (as it is in effect). The law covers original intellectual literary, artistic or scientific creations expressed in any form (article 2.1). Translations or adaptations are also considered to be ‘works’ protected under the law. The law provides in article 3 for the economic powers that are conferred upon the ‘author’.

			17	Is knowledge or intent to violate the right necessary for a finding of infringement?

			No. However, if a defendant is found to be at fault (a person is at fault when he or she wilfully or negligently commits an unlawful act or omission), he or she may be ordered to pay monetary compensation or make other reparations for the moral damage caused. The elements of delictual liability are:

			•	unlawful act;

			•	fault;

			•	damage; and

			•	causal relation between the unlawful act and the damage caused.

			18	Does liability extend to media publishing content created by an advertiser and website operators publishing posts by third parties? Does republishing or retweeting or other social media propagation of existing content give rise to liability?

			The GCC protects personality rights against any unlawful action, even against persons who are not at fault. Hence, the offended person has the right to claim the cessation of such an offence as well as the non-recurrence thereof in the future.

			Content providers are liable only for the violation of provisions regulating the transmission of commercial communications provided in Presidential Decree No. 109/2010 by which Directive 2010/13/EU has been transposed into Greek law and article 9 of Law No. 2251/1993 (as it is in effect) for the protection of consumers. However, should a person’s personality rights be offended by an advertisement, that person may seek protection and demand the cessation of the offence and the non-recurrence in the future by any person involved therein, according to the general provisions of article 57 of the GCC.

			Law No. 1178/1981 (applying to printed and electronic media) introduces strict liability for content providers for libellous content, produced by a third person, usually an employee, that is disseminated through newspaper, magazine or electronic media. According to paragraph 1 of the law, the owner of a mass medium is obliged to fully indemnify the unlawful pecuniary and moral damage that is culpably caused by a publication offending the honour or the reputation of any person, even if the culpability of the unlawful act can be attributed only to the writer, newscaster or TV presenter. Hence, if such content also violates the right of publicity, publishers or media content providers could be held liable according to the above-mentioned provisions.

			Greece has transposed into Greek law Directive 2000/31/EC on certain aspects of information society services, in particular, electronic commerce in the internal market. Hence, intermediaries (such as video-sharing platforms) offering hosting services have limited liability. The host provider is not liable for information stored at the request of the recipient of the service provided that the provider:

			•	has no actual knowledge of the illegal activity and, as regards claims for damages, is not aware of the facts or circumstances from which the illegal act or information is appropriated; and

			•	as soon as the provider obtains such knowledge or awareness acts expeditiously to remove or disable access to information.

			What constitutes ‘actual knowledge’ is a matter of interpretation in accordance with the general provisions of the law. Should the intermediary be notified (by a third person) of the illegality of the content stored, he or she should evaluate the content of the notification, occasionally in the light of different jurisdictions that might be involved, and act accordingly.

			Social media fall under the notion of information society services that are regulated by Directive 98/48/EC. They allow individuals to upload content to share or place on a website. Hence, they act as hosts, also having limited liability according to the above-mentioned provisions.

			Conversely, retweeting is the act of sharing publicly a tweet (information) with one’s followers. It is an act of the user of the social media platform. Liability of the person that performs the act depends on the case, particularly if the ‘retweeting person’ was at fault regarding the violation of a person’s right of publicity. Note that no such case has ever come before the Greek courts.

			Remedies

			19	What remedies are available to an owner of the right of publicity against an infringer? Are monetary damages available?

			The offended person has the right:

			•	to demand the cessation of the offence;

			•	to demand the non-recurrence of the offence in the future; and

			•	to claim for damages.

			According to article 59 of the GCC, a person can claim for damages that are not material but are the result of mental anguish experienced following an offence against his or her personality. Reparation for moral damages may consist of monetary compensation, publication of a statement restoring the truth and whatever is dictated by the circumstances. The person who has suffered an unlawful infringement of his or her personality rights may seek reparations on the basis of articles 914 and 932 of the GCC, which will cover damages for pecuniary injury and moral non-pecuniary harm.

			The offended person may also seek provisional remedies based on articles 682 to 738 of the CCivP, provided that there is an urgent case for, or imminent danger concerning, the substantive right at stake.

			20	Is there a time limit for seeking remedies?

			A claim is subject to prescription under the law (article 247 of the GCC (see question 14)). In the case of claims for damages arising from delicts, prescription commences from the time the claim can be pursued (article 251 of the GCC) and accrues five years after such time and, in any case, 20 years from the commission of the unlawful and culpable act (article 937 of the GCC).

			21	Are attorneys’ fees and costs available? In what circumstances?

			Attorneys’ fees and costs are available depending on the case and the procedure. However, there is no available data on this matter.

			22	Are punitive damages available? If so, under what conditions?

			They are not provided for under Greek law.

			23	Is preliminary relief available? If so, what preliminary measures are available and under what conditions?

			Provisional remedies are provided for in articles 682 to 738 of the CCivP on condition of an urgent need or in order to avoid imminent danger. Their scope is broad. A provision order can also be granted upon filing a request (article 691 of the CCivP). Such remedies are of a definite term. When granted before the filing of the main claim, the plaintiff is ordered to file his or her claim within a specified period of time and in the case of non-compliance, the remedy expires without any further action from the other party.

			24	What are the measures of damages?

			The offended person may seek reparation for damages that are not material but are the result of mental anguish experienced following an offence against his or her personality as well for pecuniary injury. The court takes into account the circumstances under which the unlawful act took place and in particular:

			•	the nature of the unlawful act;

			•	the impact that the act had in the (business and social) environment of the offended person;

			•	the conditions under which the unlawful act was committed; and

			•	the social and economic status of the parties et alia.

			Reparations related to pecuniary injury may include the decrease of existing property (positive damage) of the injured person (creditor) as well as lost profits, that is, profits that the injured person would expect to gain in the normal course of events (if the person obliged to indemnify would not have violated his or her rights).

			25	What significant judgments have recently been awarded for infringement of the right?

			The party aggrieved by Decision No. 6289/2009 of the Athens Court of Appeals contested its judgment before the Supreme Court for violation of the rule of substantive law and in particular for accepting violation of the plaintiff’s personality under article 57 of the GCC consisting in the use of the plaintiff’s artistic name as a trademark for the distinction of similar products. The Supreme Court, with Decision No. 1223/2014, rejected the appeal and upheld the decision of the Court of Appeals.

			The Athens Court of Appeals adjudicated with Decision No. 3808/2014 that the plaintiff’s personality right had been infringed by the publication of photographs picturing her and her partner in an intimate act. The court reasoned that there was no prevailing public interest in the photographs that had been taken from the archives of the police and that the defendants had not only infringed the plaintiff’s personality right but also violated the provisions of Law No. 2472/1994 (as it is in effect) providing for the protection of individuals from the processing of their personal data.

			Litigation

			26	In what forum are right of publicity infringement proceedings held?

			The offended person may take an action against any unlawful intrusion, invasion or infringement of his or her personality before the civil courts of first instance. The subject-matter competence depends on the amount in contention. According to article 14 of the CCivP, justices of peace are competent for claims up to €20,000, while one-member courts of first instance are competent for claims up to €250,000. Provisional remedies are administered by the single-member courts of first instance.

			27	Are disputes decided by a judge or a jury? Are damages determined by a judge or a jury?

			Civil court matters are presided over by judges. Only criminal justice is, in certain cases (in some felonies), administered by jurors.

			28	How is the choice of applicable law determined?

			Article 26 of the GCC introduces for torts the lex loci delicti commissi approach. Conversely, property rights, including possessory rights, are governed by lex rei sitae, according to article 27 of the GCC. However, intangible assets are not considered to be things and if they are part of personality right are governed by the national law of the person involved. Intellectual property rights are governed by Law No. 2121/1993 (as it is in effect) of article 67 that sets a number of criteria to select applicable law.

			29	To what extent are courts willing to consider, or bound by, the opinions of other national or foreign courts that have handed down decisions in similar cases?

			Greece is party to conventions dealing with matters of recognition and enforceability of judgments. Furthermore, the GCC contains provisions for the recognition of foreign judgments or orders. Article 323 provides for the requirements for such recognition. A foreign judgment may also obtain enforceability according to the provisions of article 905 of the CCivP.

			30	What avenues of appeal are available in main proceedings or preliminary injunction proceedings? Under what conditions?

			A case can be reopened with an appeal. According to Greek law, only final judgments are appealable. The time frame for filing the appeal is 30 days from the date of service of the judgment or 60 days if the appellant resides abroad. Grounds of appeal may refer either to the evaluation of evidence, to alleged procedural mistakes or mistakes in the interpretation of the law by the lower court.

			Provisional remedies can be revoked by the same court or the court before which the main claim is pending.

			31	What is the average cost and time frame for a first-instance decision, for a preliminary injunction, and for appeal proceedings?

			Costs vary depending on the case. The Greek judicial system has been scrutinised for the rather slow progression of ordinary proceedings. In recent years, provisional remedies have also been rendered rather slowly, a fact that has increased the number of applications for provisional orders.

			The new CCivP that came into effect on 1 January 2016 provides for conciliation and mediation proceedings. In particular, articles 209 to 214 provide for a pretrial friendly settlement before the justice of peace. The person that has standing to sue may apply in court pretrial for an amicable settlement of the dispute. The justice of peace summons the parties and examines the case; not being bound by the rules and procedures provided for in the GCC and the CCivP. Attempts at conciliation may take place for all or part of the settlement. If the parties accept the outcome of the attempt, the terms of conciliation are recorded. The settlement achieved, according to the provisions of article 208 of the CCivP, has the same effect as judicial conciliation.

			Article 214A provides that if the parties reach an amicable settlement by themselves, they may redact a document of settlement and submit it to the competent court to certify it in order to become enforceable. The judge examines if the difference can be subject to conciliation, if all parties have signed the relevant documents and if the terms of conciliation are clear enough (including the performance to be rendered or amount to be paid).

			Article 214B also provides for judicial mediation. The parties may apply for mediation either before the filing of the lawsuit or after but before the court reaches a decision. If the parties reach an agreement, the judge redacts the relevant document, which is signed by the parties and him or herself, before being filed before the secretariat of the court to certify it. The instrument then becomes enforceable.
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			Sources of law

			1	Is the right of publicity recognised?

			Yes. The right of publicity is recognised both as a tortious right and as a fundamental right guaranteed under article 21 (the right to life and personal liberty) of the Indian Constitution. The decision of a nine-judge bench of the Supreme Court in the case of Justice KS Puttuswamy (Retd) v Union of India discussed and found publicity to be an element of privacy that is protected as a fundamental right.

			The right does not find any express statutory mention; however, expression of some of the intellectual property elements of publicity such as likeness of character, name, setting and event may be protected under various statutes such as the Copyright Act 1957 and the Trade Marks Act 1999. Indian courts (at the High Court level) have explicitly recognised the right to publicity and laid down the essential components for its infringement, as discussed below.

			However, the Indian legislature has made strong attempts to give statutory recognition to the right of privacy of an Individual through the Right to Privacy Bill, 2011, which was pending approval in parliament. The government and the legislature recognised the prime importance of protecting personal data of individuals (especially in the wake of numerous incidents of corporations (both private and government owned)) leveraging individuals’ data towards fulfilment of other agendas, be it security, revenue from personalised advertisements etc.

			On 27 July 2018, an expert committee submitted the Personal Data Protection Bill 2018, which shall gain statutory effect after parliamentary assent. The Bill focuses on protection of personal data and creates a separate category termed ‘sensitive personal data’, which includes identity cards, sex life, sexual orientation, biometric and gender details, caste, religious affiliations etc. It places primacy on obtaining legitimate consent of persons before being able to collect data, besides mandating that withdrawal of consent is required to be as easily facilitated as the communication of consent. Although the Bill seeks to create a more responsible and accountable regime insofar as collection, dissemination and storage of personal data is concerned, it shall be put into action only once it receives parliamentary approval.

			2	What are the principal legal sources for the right of publicity?

			There is no specific legislation in India to protect publicity rights. Through various judgments, the Indian courts have read right to publicity into articles 19 and 21 of the Constitution by calling it an inherent part of right to privacy, which is an established constitutional right. The judgement in Justice KS Puttuswamy (Retd) v Union of India recognised the concept of ‘inviolate personality of an individual’ as an integral part of the right to privacy, which is now constitutionally recognised as a fundamental right and upholds the judgment in R Rajagopal v State of Tamil Nadu that recognises the right of publicity for individuals.

			A celebrity’s profile can be used for the purposes of advertising or promotion only after ensuring appropriate authorisation. In a jurisprudential sense, right of publicity can be found within a person’s right and autonomy to allow or prohibit the commercial exploitation of his or her likeness or some characteristics of his or her personality. This right emanates not only from common law jurisprudence, but also find protection under the Copyright Act 1957 in the form of adaptation rights, and under the Trade Marks Act 1999 for protection of name or likeness of individuals in the course of trade and commerce.

			However, the Right to Privacy Bill 2011, which is still under consideration in the Indian parliament, makes no mention of publicity rights and gives no remedy for false endorsement or use of a person’s identity for commercial purposes.

			3	How is the right enforced? Which courts have jurisdiction?

			All civil courts within the territorial limits of India have the requisite jurisdiction to try cases relating to the right to publicity. The general rules and procedure pertaining to civil suits (as stated in the Code of Civil Procedure 1908) are applicable.

			4	Are there other rights or laws that provide a claim based on use of a person’s name, picture, likeness or identifying characteristics?

			Yes. The Trade Marks Act 1999 provides for protection of names, pictures, images, etc so long as they can satisfy the criteria for being considered a ‘trademark’. In brief, this statute stipulates that names, signatures, devices, labels, etc qualify.

			Furthermore, common law remedies such as tort law are widely enforced in India and provide for protection against defamation, injury to one’s reputation, goodwill, etc.

			Existence of right

			5	What aspects of a person’s identity are protectable under the right of publicity?

			The aspects of a person’s identity that find protection in India depend upon various statutory provisions. For instance:

			•	the constitutional recognition of the right to privacy allows individuals to assert their consent for use of any information pertaining to the individual including home, family, marriage, procreation, parenthood, child-bearing and education, which is not available as a matter of public record;

			•	information and aspects of personality that are available in public records are subject to the limitation that their reporting must not be with reckless disregard for the truth;

			•	the Trade Marks Act 1999 (which also recognises common law principles) extends protection over one’s name, image, likeness, taglines, mottos, unique and exclusive characteristics, etc; and

			•	the Copyright Act 1957 provides for protection against one’s artistic, literary, dramatic, photographic, musical works, etc. If a claim can be brought to show that the wrongdoer has not only infringed copyright, but also violated one’s personality and publicity rights, then protection can be afforded to such categories as well.

			6	Do individuals need to commercialise their identity to have a protectable right of publicity?

			The right to publicity has been deemed to be an extension of the right to privacy by the Indian courts and hence non-commercialisation of the right is not a ground for its abrogation.

			In case certain aspects of an individual’s persona are protected under the Trade Marks Act 1999, then the provisions regarding non-use of said trademark apply.

			7	May a foreign citizen protect a right of publicity under the law of your jurisdiction?

			The Supreme Court has read right to privacy into article 21 of the Constitution. Further, the courts have stated that the right of publicity has evolved from right to privacy. Therefore, since in India article 21 is also applicable to non-citizens, the right of publicity can be made available to foreign citizens.

			8	Is registration or public notice required or permitted for protection of the right? If so, what is the procedure and what are the fees for registration or public notice?

			As there are no statutes governing the right of publicity in India, there are consequently no registration procedures or fee structure for registration and public notice.

			Individuals may apply for the protection of their name, likeness and nicknames, among other things, with the Indian Trademarks Registry in order to obtain statutory protection against misuse. The procedures and fee structure stated in the Trade Marks Act 1999 are applicable in these circumstances.

			Other rights, such as copyrights and rights in common law, do not require registration or a fee.

			9	Is the right protected after the individual’s death? For how long? Must the right have been exercised while the individual was alive?

			As stated above, there is no specific legislation that governs right of publicity in India. Claims are initiated under varying legislations. It is unclear whether such rights extend after an individual’s death, since no precedent or case law in India discusses this aspect yet.

			However, if a dispute can be brought under the Copyright Act 1957, then one can protect and safeguard such rights after an individual’s death as well. This is because the term of copyright protection over works in India extends for a stipulated period, even after the demise of the author. Furthermore, moral rights are perpetual and do extend beyond one’s death.

			It remains to be seen whether a dispute over the right of publicity can be initiated alleging strictly infringement of copyright, even after the demise of the concerned individual.

			Ownership of right

			10	Can the right be transferred? In what circumstances?

			The commercial right that a person acquires through intellectual property protection is transferable as per the provisions of the Trade Marks or Copyright Act. The right in intellectual property is transferable by way of either assignment or licensing. However, the position of transferability of the right in itself is ambiguous. The discussion on transferability of the right is restricted to the judgment in ICC Development (International) v Arvee Enterprises and Anr wherein the court stated that ‘any effort to transfer the right of publicity from an individual to the organiser (non-human entity) of the event would be a violation of the Indian Constitution’.

			11	Can the right be licensed? In what circumstances?

			If the name, image or the likeness of a person is registered, or used as a trademark or has been copyrighted then said trademark or copyright can be licensed. There are no statutory pointers as to the circumstances that need to be fulfilled for licensing.

			The reputation associated with an individual’s likeness or traits is deemed as valuable consideration for the purposes of a contract and may be licensed or assigned. The transactions would be valid and enforceable under law.

			12	If the right is sold or licensed, who may sue for infringement?

			In the case of licensing under the Copyright Act 1957, only an exclusive licensee or the copyright owner can sue for infringement. However, in the case of trademarks, a normal licensee can also sue once he or she has bought the infringement to the attention of the trademark owner and no step towards filing of an infringement suit has been taken by the owner in two months.

			13	If post-mortem rights are recognised, are they limited to natural heirs or can they be enforced under a contract by an assignee or left to an entity?

			As stated above, it is unclear whether post-mortem rights are available in India. Therefore, their extension to natural heirs, enforcement through contractual assignment, etc remains to be decided either by judicial precedent or appropriate legislation in India.

			14	Are there any actions that rights owners should take to ensure their rights are fully protected?

			To make sure that the right of publicity of a person is fully protected, the individual while making contractual agreements with third parties must ensure that:

			•	in the case of commercial benefit to the third party, written and signed consent must exist for every sponsorship, endorsement or marketing;

			•	the consent agreement must be specific with respect to details such as media, time frame, permitted uses, etc; and

			•	images that cannot be published or used in a certain manner must be specified in writing.

			Infringement

			15	What constitutes infringement of the right?

			According to the Indian judiciary, the following criteria constitute the elements of a violation of the right to publicity:

			•	From DM Entertainment v Baby Gift House and Ors (CS(OS) 893/2002):

			•	whether the person is a celebrity by virtue of his or her popularity;

			•	whether the alleged usage of such person’s identity is for commercial advantage; and

			•	whether the usage is covered under any recognised exceptions.

			•	From Titan Industries Limited v Ramkumar Jewellers (CS(OS) 2662 (Delhi High Court, decided on 26 April 2012)):

			•	validity: the plaintiff owns an enforceable right in the identity or persona of a human being; and

			•	identifiability: the celebrity must be identifiable from defendant’s unauthorised use.

			•	From Shivaji Rao Gaikwad v Varsha Productions (2015 (62) PTC 351 (Madras):

			•	the fact that the general public solely associates the caricatures etc of the defendants with the celebrity only; and

			•	the immoral or unethical portrayal of the celebrity.

			•	From Tata Sons Limited & Anr v Aniket Singh (CS (OS) 681 of 2012 (Delhi High Court, decided on 17 November 2016)):

			•	the reputation enjoyed by a particular personality and the loss of reputation due to defendants’ attempt at piggybacking on that reputation itself; and

			•	use of names (as a trademark or as a domain name) of a particular personality by the defendants.

			Infringement of the right to publicity requires no proof of falsity, confusion or deception, especially when the celebrity is identifiable. The right of publicity extends beyond the traditional limits of false advertising laws.

			For statutory rights that protect the subject matter of the right to privacy such a trademark rights, rights in tort (infringement by way of passing-off) and others, the respective criterion for infringement of each mode of protection is applicable.

			16	Are certain formats of intellectual property excluded from claims based on the right of publicity? What is the legal basis of the exclusions?

			Yes. Intellectual property formats such as patents, designs, semi-conductors, geographical indications, traditional knowledge, etc do not cover the aspect of right of publicity. This is because publicity rights do not fit under the very definition of intellectual property subtypes as are defined in statutes governing these formats.

			However, statutes such as the Copyright Act 1999 and the Trade Marks Act 1999 (even more so) contain definitions that are broad enough to encompass publicity and personality rights.

			17	Is knowledge or intent to violate the right necessary for a finding of infringement?

			Intent is not an essential component of the infringement of the right of publicity, although it is relevant for the purposes of determining the quantum of damages to be awarded to the injured party.

			18	Does liability extend to media publishing content created by an advertiser and website operators publishing posts by third parties? Does republishing or retweeting or other social media propagation of existing content give rise to liability?

			The law in India on this aspect is very nascent and under development. Liability can be evaded by ‘intermediary’ websites and platforms under section 66A of the Information Technology Act 2000, if they can establish that they:

			•	did not exercise editorial control over the content published;

			•	observed due diligence while discharging their duties; and

			•	take such content down if they receive ‘actual knowledge’ that the content is in contravention of the law.

			The Supreme Court, in the recent landmark judgment of Shreya Singhal v Union of India, further relaxed liability standards for such third-party intermediary platforms and requires them to take down ‘unlawful’ content when, inter alia, a court order specifically requires the intermediaries to delist the content in question.

			Remedies

			19	What remedies are available to an owner of the right of publicity against an infringer? Are monetary damages available?

			Injunctions (permanent, ex parte and interlocutory) have been granted to parties in numerous cases, along with damages. Remedies for the tort of passing-off, as prescribed in the Trade Marks Act can be granted as well. Moreover, the remedy of claiming damages is always available to persons claiming loss of reputation.

			20	Is there a time limit for seeking remedies?

			There is no specific time limit for seeking remedies, as the right of publicity is not a statutory right.

			21	Are attorneys’ fees and costs available? In what circumstances?

			Attorneys’ fees and costs have been granted to litigants at the discretion of the courts, based on the facts and circumstances of each case. The intent of the infringing party plays a major part in determining whether costs are to be awarded, although no such rule has been explicitly laid down by a court.

			22	Are punitive damages available? If so, under what conditions?

			Punitive damages have been awarded to injured parties where their right of publicity has been infringed. Courts tend to look at whether the accused deliberately infringed the rights of the owner to determine the nature of damages awarded to the plaintiff. Furthermore, any action against the defendants (accused) aimed at continuing the violation of one’s personality rights, despite being aware of such rights accruing to an individual, is an important factor in the grant of punitive damages.

			23	Is preliminary relief available? If so, what preliminary measures are available and under what conditions?

			Yes. As stated above, preliminary relief is frequently granted by the Indian judiciary in the form of ex parte ad interim injunctions, temporary (preliminary) injunctions, etc.

			The conditions of the grant of temporary (preliminary) injunctions are as follows:

			•	that the plaintiff has made out a prima facie case of violation of his or her rights;

			•	that the plaintiff would suffer irreparable harm and injury if the injunction is not granted by the court; and

			•	that the balance of convenience tilts in favour of the plaintiff; in other words, the harm caused to the plaintiff in the absence of an injunction would far outweigh the benefits conferred upon the defendants, if they were allowed to continue with their activities.

			24	What are the measures of damages?

			There is no standard measure of damages since the grant of damages in civil suits is not regulated by statute. The quantum of damages granted depends upon the discretion of the judge. The award of damages usually contains two elements, namely:

			•	actual damages: the damages actually suffered by the plaintiff; and

			•	punitive damages: the damages that are payable by the defendant, should the judge be of the opinion that the quantum of damages (actual) awarded are not proportionate to the wrongful conduct of the defendants.

			25	What significant judgments have recently been awarded for infringement of the right?

			Phoolan Devi v Shekhar Kapoor & Ors (57 (1995) DLT 154)

			This case was one of the earliest instances of the explicit recognition of the right to one’s personality and privacy by the Indian judiciary. The defendants had produced and released the feature film ‘The Bandit Queen’ showcasing several aspects of the plaintiff’s personal life, including her involvement in alleged criminal acts as well as graphic depictions of sexual abuse faced by her, among others.

			While the plaintiff and the defendants had entered into an agreement regarding the development and production of such a feature film, the plaintiff was aggrieved since the defendants had incorrectly portrayed her involvement in criminal actions, besides depicting several incorrect and false instances of sexual abuse. Furthermore, the defendants had not shown the film to the plaintiff before its release and had proclaimed the film to be a true story. Therefore, the plaintiff pressed her claim for violation of her right to privacy, in addition to the defendants’ injuring her life, liberty and dignity.

			In order to decide the dispute effectively, the Delhi High Court first decided the preliminary question of the plaintiff being a ‘public figure’, since such determination was a prerequisite for a right of privacy allegation, especially when details regarding the personality were otherwise available on the public domain as well. The court decided in favour of the plaintiff, holding that she was indeed a public figure as far as the legal requirement was concerned. Furthermore, the court proceeded to restrain the defendants from exhibiting the film in any format, since the depictions in the film regarding several aspects of the plaintiffs’ personal life were injurious to her reputation and has far-reaching consequences.

			The court’s restraint on the film’s exhibition was also inspired from the defendants’ failure to show the film to the plaintiff herself, despite her repeated requests, her constant denial of the events depicted in the film and the defendants’ depiction of the film being a true story amid such contradiction.

			DM Entertainment v Baby Gift House and Ors (CS(OS) 893/2002)

			In 1996, Daler Mehndi started DM Entertainment, where ‘DM’ came from the initials of his name. Mr Mehndi assigned all his publicity rights, which included commercial endorsements and other related rights, to the company after its incorporation. Baby Gift House (BGH), the defendant, owned toy and gift shops. It sold dolls that were allegedly imitations of, and identical to, the likeness of Daler Mehndi. Moreover, the dolls could make moves and sing lines from some of his compositions. The plaintiff filed a suit alleging that the BGH’s products were infringing upon Daler Mehndi’s ‘right to control the commercial exploitation of his persona’ and hence it was claimed that the defendants were liable for false endorsement and passing-off.

			The court held that Daler Mehndi was extremely famous and has an instinctive association in the public’s mind and trade alike due to the entertainment he provided and the products he created. Therefore, according to the court, his persona had attained great importance as a quasi-property right, which was meant to protect the economic value associated with his identity. Since Daler Mehndi’s celebrity persona was used in a commercial product without any authorisation, the High Court held that Daler Mehndi’s right to publicity had been infringed. The Delhi High Court held the defendants liable for false endorsement and for passing-off as they were in violation of Mr Mehndi’s right to publicity. A permanent injunction was granted and Mr Mehndi was awarded token damages.

			Sourav Ganguly v Tata Tea Ltd (Calcutta High Court CS No. 361 of 1997)

			Sourav Ganguly, one of the most celebrated sportsmen in India, had returned from India’s tour of England where he had displayed phenomenal skill and had scored splendid centuries. The defendant had employed Mr Ganguly as his brand manager. Subsequently, the defendant had launched an advertising scheme whereby it was offering consumers an opportunity to congratulate Mr Ganguly through a postcard contained inside each tea packet. Upon learning of this development, the plaintiff instituted a suit before the High Court of Calcutta, claiming that such an advertisement misrepresented to consumers that he had endorsed this particular scheme. While the dispute ended in an amicable settlement, the Calcutta High Court had found in favour of the plaintiff by holding that his fame, popularity etc were his intellectual property.

			Arun Jaitely v Network Solutions Provate Limited & Ors 181 (2011) DLT 716

			Indian political leader Arun Jaitley filed a suit for permanent injunction to restrain the defendants from misusing the domain name arunjaitely.com, and to get the domain name transferred as he wished to register the domain name, which the defendants had already registered. The court stated that names of celebrities have been put on a higher footing than well-known marks as they have been recognised as distinctive and famous under Indian trademark law. The court granted an injunction restraining the transfer or offer for sale of the domain name arunjaitley.com to any third party and the creation of any third-party interest therein.

			Titan Industries Limited v Ramkumar Jewellers (CS(OS) 2662, Delhi High Court, decided 26 April 2012)

			Amitabh Bachchan and Jaya Bachchan were approached by the plaintiff to advertise their brand name Tanishq for a range of diamond jewellery. Amitabh Bachchan and Jaya Bachchan assigned all the rights in their personality to the plaintiff for use in any form of media for the purposes of the advertisements. The plaintiff had put in a large amount of money for the promotional campaign. The defendant was dealing in goods identical to those of the plaintiff.

			The defendant put up a hoarding very similar to the plaintiff’s, which included the same picture of the celebrity couple as displayed on the plaintiff’s hoarding. As the defendant had neither received permission from the couple, nor had the plaintiff authorised them to use the picture, the court held the defendant liable for infringement of the plaintiff’s copyright with respect to the advertisement and also for misappropriation of the personality rights of Amitabh Bachchan and Jaya Bachchan. The court, therefore, gave an interim injunction in favour of the plaintiff while also recognising the couple’s rights in their personalities.

			Kajal Aggarwal v The Managing Director, M/s VVD & Sons P Ltd (2012 (1) CTC 812)

			The plaintiff was a popular figure in the South Indian film industry. She had signed a contract with the defendant to endorse hair oil and coconut oil products. It permitted the use of Kajal’s profile in photographs, videos, print, internet content and other media to promote the products for the span of a year, although the defendant continued using aspects of her profile after the expiry of the agreement, which resulted in the plaintiff filing a suit for infringement of her right of publicity.

			The Division Bench held that copyright ownership does not permit the defendant to use the video for advertising or promotional purposes and the defendant did not possess the right to use her persona for these purposes as it could injure her publicity rights and reputation and gave rise to the possibility of causing confusion among the public, which would have an adverse and direct impact on Kajal’s advertising and endorsement prospects. With respect to the plaintiff’s application for an interim injunction, the court stated that since the balance of convenience favoured the plaintiff and because it was difficult to assess damages caused to her, irreparable harm would be caused to her if the interim order was not passed and granted the injunction.

			Sonu Nigam v Amrik Singh (alias Mika Singh) (Civil Suit No. 372 of 2013, Bombay High Court, 26 April 2014)

			This case saw the plaintiff, one of Bollywood’s renowned singers, file an injunction claim against another popular singer Mika Singh and the recording label OCP Music. The dispute revolved around the advertisement and promotion of popular music awards titled the Mirchi Music Awards. The defendants had put up hoardings and billboards containing the plaintiff’s photographs as advertisements for the awards. However, the defendants had not sought the plaintiff’s permission before putting up these hoardings. While bringing the claim for an injunction, the plaintiff also contended that the hoardings portrayed the defendant as being larger than life in comparison with the plaintiff. The court ultimately granted a permanent injunction to the plaintiff on the basis of a compromise agreement between the parties. As a result of the settlement, not only were the defendants restrained from advertising such hoardings in public, but they were also restrained from indulging in any such publicity from their Twitter accounts as well. Interestingly, the defendants were also ordered to pay monetary compensation to 10 separate charitable organisations.

			Sampat Pal v Sahara One Media and Entertainment & Ors (Civil Suit No. 638 of 2014)

			The plaintiff, a social activist had started an organisation in 2006 called the Gulabi Gang, which is a women’s movement operating in the poorer section of India dedicated to the improvement of women in rural India. The movement, also called the Pink Gang, derived its name from the pink sarees worn and the bamboo sticks wielded by its women members. The plaintiff claimed that significant literature and other documentaries were inspired from the plaintiff’s organisation. Upon learning that the defendants were releasing a film entitled Gulab Gang, the plaintiff brought a suit for permanent injunction as regards, inter alia, her personality rights.

			Among other contentions, the plaintiff had contended that the central character in the defendant’s film was extremely similar to that of the plaintiff, as the character also played the role of the commander-in-chief in addition to portraying the members of the gang in the film in a similar manner as those of the plaintiff’s organisation. The plaintiff’s grievance was also aggravated because the lead character was portrayed in a manner that was detrimental to her reputation and in violation of her privacy rights.

			The sole judge in the Delhi High Court had restrained the defendants temporarily from releasing their film Gulab Gang upon being prima facie satisfied of the plaintiff’s claims. However, the defendants appealed the judge’s order. The Appellate Court subsequently allowed the defendants to release their film subject to the condition that the defendants give a clear disclaimer stating that they have no association whatsoever with the plaintiff or her organisation.

			Shivaji Rao Gaikwad v Varsha Productions (2015 (62) PTC 351 (Madras))

			This case represented one of the more interesting developments linking the Indian film industry and intellectual property. Shivaji Rao Gaikwad, more popularly known as Rajnikanth, brought an injunction claim against the release of the film ‘Main Hoon Rajnikanth’, which used the plaintiff’s name, caricature, dialogue, delivery style, etc without his permission. The film contained certain acts that were alleged to be immoral in nature.

			Moreover, it was the treatment and immoral promotion of the film by third parties on the internet that also brought into disrepute the plaintiff’s celebrity image. The plaintiff enjoys superstar status among millions of Indians as well as among those abroad and establishing that was no challenge before the court. The court held that the very fact that third parties on the internet associated only the plaintiff with the title of the film affected the celebrity image and consequent rights of the plaintiff. Moreover, the court held that the defendant had no right to use the plaintiff’s name, image, caricature, etc without his permission, especially when immoral scenes and taglines were incorporated both in the film as well as in its advertisements.

			Tata Sons Limited & Anr v Aniket Singh (CS (OS) 681 of 2012, Delhi High Court, 17 November 2015)

			This case saw the Delhi High Court address the issue of cybersquatting as well as infringement of the right of publicity. The defendant had registered the domain names www.cyrusmistry.co.uk and www.cybermistry.co merely one month after the Tata Group appointed Cyrus Mistry (a plaintiff in the suit) as its deputy chairman in 2011. Mr Mistry further took over as the group’s chairman in 2012.

			The defendant, well aware of the reputation of Mr Mistry, had registered these domain names and had written to the plaintiffs informing them that several entities had approached him for purchasing these domain names. Therefore, he requested the plaintiffs contact him since the ownership of these domain names in the wrong hands could result in misuse and harm to the reputation and goodwill of the plaintiffs’ Tata Group, in addition to subsequently offering to sell the domain names to the plaintiffs.

			Recognising the well-known personality and status of Mr Mistry (in addition to its inherent distinctiveness) and the fact that his popularity had spread across many fields, the Delhi High Court recognised the plaintiffs’ right to restrain the defendant from misusing his personal name and the reputation associated with his personality and image. Moreover, the court also recognised that Mr Mistry had a constitutional right under article 21 of the Constitution to safeguard himself from an invasion or violation of his right to privacy or publicity. Therefore, the Delhi High Court restrained the defendants from using the name Cyrus Mistry, thereby restraining infringement and passing-off, in addition to awarding punitive damages and costs of 500,000 rupees.

			Litigation

			26	In what forum are right of publicity infringement proceedings held?

			All civil and commercial courts within the territorial jurisdiction of India can entertain right of publicity infringement proceedings. Proceedings are no different from those of a normal suit, which is governed by the Code of Civil Procedure 1908 and the Commercial Courts, Commercial Divisions and Commercial Appellate Divisions of High Courts Act 2015. The rules and procedures for standard civil and commercial suits mentioned therein are applicable in disputes regarding the infringement of this right.

			27	Are disputes decided by a judge or a jury? Are damages determined by a judge or a jury?

			The Indian legal system does not recognise the concept of trial by jury and therefore, all disputed issues are disposed by a single judge and the various benches of judges. Consequently, judges decide the issue of damages as well.

			28	How is the choice of applicable law determined?

			As stated above, suits regarding the right of one’s publicity are governed by different statutes, which also determine the choice of applicable law. This applicable law is of course that of the Republic of India. However, the categorisation of these disputes under specific legislation determines the applicable rules. The differing statutes are as follows:

			•	the Commercial Courts, Commercial Divisions and Commercial Appellate Divisions of High Courts Act 2015. This statute comes into play when a suit alleges violation of one’s, inter alia, intellectual property rights, contractual rights, etc. This statute follows an amended Code of Civil Procedure aimed at catering specifically to disputes having a commercial nature;

			•	the Constitution of India 1950. The Constitution recognises the right of publicity as a subset of the fundamental right to privacy under article 21. Disputes brought under these provisions come into play when an entity (or person) faces a violation of his or her fundamental right to privacy, and usually sees actions brought against the union or the state; and

			•	the Code of Civil Procedure 1908. The bedrock statute of all civil disputes in India, this legislation governs disputes alleging commission of tort against one’s publicity rights. However, in the event that such tort disputes also allege a violation of one’s intellectual property rights, then the provisions of the Commercial Courts Act (above) will come into play.

			29	To what extent are courts willing to consider, or bound by, the opinions of other national or foreign courts that have handed down decisions in similar cases?

			The dearth of Indian jurisprudence regarding the right of publicity has led to national courts giving higher persuasive value to judgments from other jurisdictions, although they are in no way bound by any of them. The system of precedents and hierarchy of courts followed by the Indian judiciary in all civil and commercial matters is applicable in cases pertaining to this right.

			30	What avenues of appeal are available in main proceedings or preliminary injunction proceedings? Under what conditions?

			According to section 96 of the Code of Civil Procedure 1908, an appeal is based on all the original decrees passed by a court of original jurisdiction. Moreover, the Code of Civil Procedure 1908 also provides for the relief of an appeal against all interim injunctions passed by a lower court.

			31	What is the average cost and time frame for a first-instance decision, for a preliminary injunction, and for appeal proceedings?

			The introduction of the Commercial Courts, Commercial Divisions and Commercial Appellate Divisions of High Courts Act 2015 has hastened the process of disposal of disputes in India manifold. Under this new regime and the timelines prescribed against different stages in a suit, a temporary injunction (first instance) can be granted anytime between the first days until a period of roughly one year. Furthermore, a final decision in a suit awarding permanent injunction can be secured within a period of two years from the initiation of a suit. An appeal from such a final decision has to be preferred within 90 days of the judgment, taking between three to six months for its resolution.

			The cost of a first-instance decision may range between US$20,000 and US$25,000, whereas an appeal can be wrapped up for between US$5,000 and US$10,000. Such costs and timelines for disposal of the suit are, of course, subject to the level of contest from the other party.
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			Japan

			Tetsushi Kamimura and Hiroyuki Tanaka

			Mori Hamada & Matsumoto

		

		
			Sources of law

			1	Is the right of publicity recognised?

			Yes. The right of publicity is recognised in Japan.

			2	What are the principal legal sources for the right of publicity?

			Although there are no express provisions in Japanese law regarding the right of publicity, it has been developed by Japanese precedents that justify the existence of this right based on provisions of the Constitution and the Civil Code.

			The Constitution of Japan

			Article 13. All of the people shall be respected as individuals. Their right to life, liberty and the pursuit of happiness shall, to the extent that it does not interfere with the public welfare, be the supreme consideration in legislation and in other governmental affairs.

			The precedent of the Supreme Court held that the right of publicity is derived from a personal right. The personal right is legally recognised as ‘the pursuit of happiness’.

			The Civil Code

			Article 709. A person who has intentionally or negligently infringed any right of others, or legally protected the interest of others, shall be liable to compensate any damages resulting in consequence.

			3	How is the right enforced? Which courts have jurisdiction?

			The right of publicity can be enforced by means of civil law.

			In civil law, the infringed party can apply for a preliminary injunction or file a suit against the infringer. The infringed party can, inter alia, claim damages, reimbursement of unjust enrichment and a permanent injunction. These claims can be enforced by the civil courts at the request of the infringed party.

			District courts have jurisdiction for the first instance. The High Courts have jurisdiction for the appellate instance. The Supreme Court has jurisdiction for the final appellate instance.

			4	Are there other rights or laws that provide a claim based on use of a person’s name, picture, likeness or identifying characteristics?

			Yes. People can register their name, picture, likeness or identifying characteristics as a trademark with the Japan Patent Office. If the trademarks are registered with the Japan Patent Office, registered trademark owners can assert trademark rights against third parties’ use of such registered trademark under the Trademark Act. If the use of a trademark on goods or services is not the use to enable consumers to perceive that such goods or services are produced, distributed, or provided by such a trademark owner, it does not consist of trademark infringement under article 26.6 of the Trademark Act. In other words, if the use is not the ‘use as a trademark’, it does not consist of trademark infringement.

			In addition, the act of creating confusion with other people’s goods or business by using an indication of goods or business (eg, unregistered trademark) that is identical or similar to an indication of goods or business that is well-known among consumers as that of another person is prohibited under the Unfair Competition Prevention Act. Hence, owners of such an indication of goods or business may seek an injunction and damage compensation against third parties’ use of such an indication of goods or business under the Unfair Competition Prevention Act. The requirement of confusion is not necessary if an indication of goods or business is remarkably famous nationally instead of just well-known. If the use of an identification of goods or business is not the ‘use as an identification of goods or business’, it does not consist of violation of the Unfair Competition Prevention Act.

			Existence of right

			5	What aspects of a person’s identity are protectable under the right of publicity?

			The aspects based on the commercial value of a person’s name, portraits and the like are protectable under the right of publicity that was upheld by the Supreme Court.

			6	Do individuals need to commercialise their identity to have a protectable right of publicity?

			It is not required for individuals to commercialise their name, portraits, and the like to have a protectable right of publicity; however, it is necessary if the sole purpose of the use of their name, portraits, and the like is to take advantage of the customer appeal.

			7	May a foreign citizen protect a right of publicity under the law of your jurisdiction?

			Yes. A foreign citizen’s right of publicity is protected under Japanese law.

			8	Is registration or public notice required or permitted for protection of the right? If so, what is the procedure and what are the fees for registration or public notice?

			No. Registration is not required for protection of the right of publicity.

			9	Is the right protected after the individual’s death? For how long? Must the right have been exercised while the individual was alive?

			The right of publicity is ‘derived from’ a personal right and a personal right is not protected after the person’s death. Therefore, the right of publicity is unlikely to be protected in this case; however, there are no precedents at this moment.

			Ownership of right

			10	Can the right be transferred? In what circumstances?

			The right of publicity is ‘derived from’ a personal right, and a personal right cannot be transferred; however, there are no precedents at this moment.

			11	Can the right be licensed? In what circumstances?

			Yes. The right of publicity can be licensed by the right owner (licensor).

			12	If the right is sold or licensed, who may sue for infringement?

			Generally, only the right owner may enforce their right and seek injunction and damage compensation; however, an exclusive licensee may seek damage compensation for infringement of their exclusive licence from third parties under the tort law.

			13	If post-mortem rights are recognised, are they limited to natural heirs or can they be enforced under a contract by an assignee or left to an entity?

			As described in question 9, the right of publicity is unlikely to be protected after the person’s death.

			14	Are there any actions that rights owners should take to ensure their rights are fully protected?

			No. There are no specific actions that rights owners should take to ensure their rights are fully protected.

			Infringement

			15	What constitutes infringement of the right?

			The unauthorised use of the name, portraits, and the like of a person constitutes infringement of the right of publicity if the sole purpose of the use is to take advantage of the customer appeal.

			16	Are certain formats of intellectual property excluded from claims based on the right of publicity? What is the legal basis of the exclusions?

			No. There are no such exclusions; however, if the sole purpose of the use of the name, portraits, and the like of a person is not to take advantage of the customer appeal, then there would be no infringement of the right of publicity.

			17	Is knowledge or intent to violate the right necessary for a finding of infringement?

			No. Intention or negligence is not required to seek an injunction. However, intention or negligence is required to seek damage compensation under the law of tort.

			18	Does liability extend to media publishing content created by an advertiser and website operators publishing posts by third parties? Does republishing or retweeting or other social media propagation of existing content give rise to liability?

			Yes. However, if such a third party or social media propagator does not intend to infringe the right of publicity and is not negligent, liability does not extend to such a third party or social media propagator.

			Remedies

			19	What remedies are available to an owner of the right of publicity against an infringer? Are monetary damages available?

			The available remedies are injunction and disposal of infringing products. Monetary damages are also available.

			20	Is there a time limit for seeking remedies?

			Yes. There is a time limit for seeking remedies.

			Generally, the right to seek damage compensation under the tort cause of action shall be extinguished by the statute of limitations if it is not exercised by the infringed party or their legal representative within three years from when they came to know of the damages and the identity of the infringer in accordance with article 724 of the Civil Code (Restriction of Period of Right to Demand Compensation for Damages in Tort).

			Nevertheless, the infringed party or their legal representative can seek injunction as long as there is a continual risk of infringement.

			21	Are attorneys’ fees and costs available? In what circumstances?

			Yes. Attorneys’ fees and costs are available as part of damage compensation for infringement of the right of publicity.

			Generally, the courts tend to award 10 per cent of damages to cover attorneys’ fees and costs.

			22	Are punitive damages available? If so, under what conditions?

			No. Punitive damages are not recognised under Japanese law, so they are not available for an infringement of the right of publicity.

			23	Is preliminary relief available? If so, what preliminary measures are available and under what conditions?

			Yes. Preliminary relief is available if the right owner can make a prima facie case showing their right of publicity has been infringed and the necessity for granting such a preliminary relief (without waiting for the conclusion of normal litigation).

			24	What are the measures of damages?

			There is no clear rule regarding the measures of damages. The courts decide in total consideration of the amount equivalent to:

			•	an ordinary royalty for the related goods;

			•	damage to value of endorsement; and

			•	damage to reputation and the like.

			25	What significant judgments have recently been awarded for infringement of the right?

			The most significant recent judgment was given on 2 February 2012 by the Supreme Court (the ‘Pink Lady’ case).

			The Supreme Court referred to the right of publicity for the first time but did not award for infringement of the right.

			The Supreme Court held as follows:

			1.	The unauthorised use of the name, portraits, and the like of a person is considered to be infringement of the right to exclusively use the customer appeal of the name, portraits, and the like (so-called ‘the right of publicity’) and is found to be illegal under the tort law if the sole purpose of the use is to take advantage of the customer appeal, more specifically, in such cases where the name, portraits, and the like are: (i) used as goods, and the like, that may be appreciated as independent objects; (ii) affixed to goods, and the like, for the purpose of distinguishing the goods from other goods, and the like; or (iii) used to advertise goods, and the like.

			2.	In the case where photographs of the singers known as ‘Pink Lady’ were used and published in an article of a weekly magazine without their consent, in light of the facts found by the court as listed in (1) and (2) below, the sole purpose of this use cannot be regarded as the use of the customer appeal of the portraits of the singers, and, therefore, this use cannot be regarded as infringement of the right to exclusively use the customer appeal (so-called ‘the right of publicity’) and cannot be found to be illegal under the tort law:

				(1)	In this case, the article explains a weight-loss method, popular around the autumn of the year prior to the publication of the article, that utilises the dance moves of the singers’ songs, and it also cites entertainers’ childhood memories of mimicking these dance moves.

				(2)	The photographs of the singers are used only on three pages out of a total of about 200 pages of the magazine issue, they are all black and white, and 2.8cm x 3.6cm or 8cm x 10cm in size.

			Another significant judgment was given on 13 February 2014 by the Supreme Court (the ‘Gallop Racer’ case). The issue was whether the name of an object (in this case, a horse) is protected under the right of publicity. The Supreme Court held that it is not protected.

			The Supreme Court held as follows:

			The owners of racehorses cannot seek on the ground of infringement of the right of publicity: (i) injunction against a company that produced and sold video game software by using the names of the racehorses without their permission, (ii) injunction on the production and sales of the software, or (iii) damages arising from the company’s unlawful act.

			(1)	Ownership of an object such as racehorses only gives the owners the right of exclusively controlling the object as tangible property and does not include the right of directly and exclusively controlling the name of the object as intangible property. Therefore, where a third party uses the intangible economic value of a racehorse (ie, the ability of the name of the racehorse to attract customers), without infringing the owner’s right of exclusively controlling the racehorse as tangible property, such use should be construed as not infringing the ownership of the racehorse.

			(2)	Currently, with respect to the use of an object as intangible property (eg, the use of the name of an object), the existing statutes such as the Trademark Act and the Unfair Competition Prevention Act protect rights in such use by granting exclusive right to use to a certain class of persons under certain conditions. However, at the same time, in order to ensure the grant of such right to use will not impose excessive restrictions on the people’s freedom of economic and cultural activities, these statutes stipulate how intellectual property rights shall be established and extinguished, as well as the contents and scope of such rights, thereby clarifying the scope and limit of such exclusive right to use. Even if the name of a racehorse has the ability to attract customers, it is inappropriate to grant the owner of the racehorse, without statutory grounds, an exclusive right to use the name of the racehorse as intangible property.

			Litigation

			26	In what forum are right of publicity infringement proceedings held?

			Right of publicity infringement proceedings are held in the same forum as normal litigations of tort cause of actions. See question 3.

			27	Are disputes decided by a judge or a jury? Are damages determined by a judge or a jury?

			There is no jury system for civil litigation under Japanese law. Disputes are decided by a judge or a panel of three judges in the court. However, there is a panel of five judges in the Supreme Court for the final appellate instance.

			Damages are determined by the judge or panel of judges.

			28	How is the choice of applicable law determined?

			The choice of applicable law is determined by a judge or panel of judges in accordance with the Act on General Rules for Application of Laws.

			The formation and effect of a claim arising from a tort shall be governed by the law of the place of the infringement. However, if the infringement was ordinarily unforeseeable, it shall be governed in accordance with article 17 of the Act on General Rules for Application of Laws.

			Nevertheless, the formation and effect of a claim arising from a tort shall be governed by the law of the place with which the tort is obviously more closely connected than the place indicated above, in light of: the parties’ habitual residences in the places governed by the same law at the time of the infringement, the tort being committed in breach of the obligation under a contract between the parties, or any other circumstances governed in accordance with article 20 of the Act on General Rules for Application of Laws.

			Generally, Japanese law shall govern infringement of the right of publicity in Japan.

			29	To what extent are courts willing to consider, or bound by, the opinions of other national or foreign courts that have handed down decisions in similar cases?

			Courts are bound by the opinions in legal decisions of the Supreme Court when it has handed down decisions on the same issue. The opinions of other national courts or foreign courts are non-binding; however, courts may consider the opinions of other national or foreign courts that have handed down decisions in similar cases; nevertheless, they are not bound by those decisions.

			30	What avenues of appeal are available in main proceedings or preliminary injunction proceedings? Under what conditions?

			The party who lost the case, in whole or in part, at first instance may appeal to the High Court, including the designated Intellectual High Court, depending on the district court of first instance. Final appeal to the Supreme Court is limited pursuant to the Code of Civil Procedure.

			31	What is the average cost and time frame for a first-instance decision, for a preliminary injunction, and for appeal proceedings?

			It usually takes approximately one year to 18 months for the first instance and approximately six months for the second instance. The costs to be paid to the court shall be determined by the Act on Costs of Civil Procedure. Such costs shall increase in proportion to the damages to be claimed. Attorneys’ fees shall be determined by each attorney.
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			Mexico

			Carlos Trujillo

			Uhthoff, Gómez Vega & Uhthoff, SC

		

		
			Sources of law

			1	Is the right of publicity recognised?

			Publicity, the right or ability to be or not to be public, is recognised in article 16 of the Mexican Federal Constitution in terms of the interpretation of the fundamental right of privacy, and as a limitation to the freedom of speech and expression right foreseen in articles 6 and 7. In this context, anyone in Mexico has the ability to decide to be publicly known or not, and the right to sue for indemnification against those people who have unlawfully affected privacy rights of others by communicating their image in the general media without proper authorisation or by affecting their moral rights and reputation for using their image or name inappropriately.

			2	What are the principal legal sources for the right of publicity?

			At a federal level, the principal legal sources for the right of publicity are:

			•	the Federal Constitution;

			•	the Federal Civil Code;

			•	the Industrial Property Law; and

			•	the Federal Copyright Law.

			At a local level, local civil codes are applicable for an action to claim damages for a publicity right violation and the Law on Civil Liability for the Protection of Private Life, Honour and Self-Image (LCLP) is applicable for matters taking place in Mexico City.

			3	How is the right enforced? Which courts have jurisdiction?

			Concerning an infringement of rights of the portrait of an individual, the competent authority to settle this matter will be the Mexican Institute of Intellectual Property (MIIP). This institute is a federal agency in charge of administering the industrial property right system in Mexico, however, as part of its functions, it is also the administrative authority in charge of punishing conducts affecting copyrights and related figures (among which image rights are included), when the conducts have a commercial impact.

			A civil action to claim for damages against a publicity right violation can be exercised before a federal or local civil judge at the election of the claimant.

			Regarding actions based on the LCLP, they have to be exercised before a Mexico City local civil judge.

			4	Are there other rights or laws that provide a claim based on use of a person’s name, picture, likeness or identifying characteristics?

			The name and signature of an individual can be a trade or service mark and it is possible to obtain its registration before the MIIP to obtain the right for its exclusive use to distinguish products or services in Mexican commerce.

			The protection of the portrait of an individual, the right to authorise its use by others and the infringement cause if it is used without proper authorisation are foreseen by the Federal Copyright Law.

			Article 1916 of the Federal Civil Code foresees the concept of moral damage as an injury or harm a person suffers in feelings, affections, beliefs, dignity, honour, reputation, private life, physical or public perception. The remedy for a moral damage consists of an economic indemnification, which a civil judge in charge of the case will determine by assessing the degree of damage caused to the injured party. Apart from the economic compensation, the affected party can request the judge to order the liable person to publish an extract of the final resolution declaring the existence of the moral damage. This publication must be made through the same media and to the same extent as that used by the liable party to cause the moral damage. In the case of Mexico City, a relevant local law entered into force in 2006: the LCLP. The LCLP abolishes the provisions regarding publicity, image protection and moral damage that were formerly included in the local Civil and Criminal Codes, introduces the concept of moral patrimony as the intangible personality assets of an individual and provides protection and causes of action when the right of publicity of individuals is infringed.

			Existence of right

			5	What aspects of a person’s identity are protectable under the right of publicity?

			It may seem that publicity and image rights are exclusive to individuals, since these rights are mostly in line with the use of the name, likeness and signature of an individual. However, a company will also have the right of publicity in terms of the entitlement to authorise or take commercial advantage through a public disclosure of its name and associated images of its premises, trademarks or products, and to oppose to such a disclosure and sue for indemnification when someone affects its reputation. In view of this, companies are also entitled to hold the right of publicity and to enforce such a right when it has been infringed.

			The exercise of the right of publicity and image rights of a company takes place:

			•	when it allows its name or its perception as a legal entity, through images displaying its trademarks, premises, products or the form in which services are rendered by it, to be publicly disclosed in any media, whether by performing advertising activities or not; and

			•	when it enforces rights arguing the existence of a moral damage when a public expression of ideas harms its goodwill or public perception.

			Concerning this subject, there are some relevant judicial precedents in which federal circuit courts have ruled that companies have rights to claim moral damages when they suffer harm or injury in their reputation and goodwill through a public expression that was unlawfully issued. These precedents do not constitute formal jurisprudence to be compulsorily followed by other courts to settle similar matters. However, they reflect a relevant court opinion to be taken into account in considering provisions regarding moral damages that are applicable to companies.

			6	Do individuals need to commercialise their identity to have a protectable right of publicity?

			No. Commercialisation is not a requisite for enforcing the right of publicity.

			7	May a foreign citizen protect a right of publicity under the law of your jurisdiction?

			Yes. Foreign citizens have protectable right of publicity in Mexico.

			8	Is registration or public notice required or permitted for protection of the right? If so, what is the procedure and what are the fees for registration or public notice?

			Registration is not required for protection of the right of publicity, although in certain circumstances, such as enforcing trademark rights, registration of the name, portrait or signature as a mark before the MIIP will be required if the action is to be supported on the existence of a trade or service mark registration.

			A public notice is not required for protection of the right of publicity in Mexico.

			9	Is the right protected after the individual’s death? For how long? Must the right have been exercised while the individual was alive?

			The right of publicity over a portrait is protected during the life of the owner and 50 more years after his or her death (the term will start running as of the first day of January of year following to the date of the owner’s death).

			In the matter of trademarks, if the name or signature has been registered as a trade or service mark, rights can be renewed on a 10-year continuous basis, provided that the mark is in effective use in Mexico.

			In matters of an action to claim for moral damages, the action has to be exercised when the owner is alive. Heirs of a right owner can continue the proceedings until a final conclusion and can benefit from the recovered amounts.

			Ownership of right

			10	Can the right be transferred? In what circumstances?

			Regarding the portrait of an individual, the right of publicity can be transferred through agreement or, post mortem, by will or by intestate succession, including the right to enforce this right by parties different from the owner.

			The right to bring actions to claim moral damages is non-transferable through an agreement.

			If the name or the signature of a person were protected through a trademark registration, the rights derived from the trademarks can also be transferred through an agreement or, post mortem, by will or by intestate succession.

			It is important to note that according to the LCLP, in the case of Mexico City, personality rights such as the image or likeness of a person are inalienable; in other words, it is not possible to transfer any of the personality rights.

			11	Can the right be licensed? In what circumstances?

			The portrait of an individual can be licensed, as can the name or signature of a person if they have been protected through trademarks.

			The right owner may grant exclusive or non-exclusive licences for use of his or her portrait, name or signature.

			12	If the right is sold or licensed, who may sue for infringement?

			The assignee or the licensee shall, unless otherwise stipulated by an agreement, be empowered to sue for infringement of the corresponding right of publicity.

			13	If post-mortem rights are recognised, are they limited to natural heirs or can they be enforced under a contract by an assignee or left to an entity?

			According to Mexican law, post-mortem rights are recognised regarding the portrait of an individual and they are assigned to the heirs of the right owner designated in his or her will or by intestate succession:

			•	in the event the owner had assigned his or her rights for the use of his image or portrait to an assignee in advance to his passing, the assignee will continue holding this right after the owner’s death and will have the legal capability to take enforcement actions against infringers; and

			•	in trademark matters, the Industrial Property Law foresees that the image, name, portrait or signature of an individual that has passed away are transferred to his or her heirs and therefore the heirs are the ones entitled to authorise the use of the mentioned elements to other parties.

			14	Are there any actions that rights owners should take to ensure their rights are fully protected?

			No registration or previous action is required to protect or enforce publicity rights.

			Infringement

			15	What constitutes infringement of the right?

			As a general rule, the right of publicity is violated when someone uses the name or portrait of another individual or the name of a company without having proper authorisation to do so, either with commercial purposes or with the intention to affect the honour or reputation of the concerned individual or company.

			16	Are certain formats of intellectual property excluded from claims based on the right of publicity? What is the legal basis of the exclusions?

			As a general rule, any use of a person’s image, in any format, needs previous and express consent. However, a person’s image and name can be used in exercise of the freedom of speech right, or for informational or journalistic purposes, provided that there is no harm in the person’s dignity or reputation.

			17	Is knowledge or intent to violate the right necessary for a finding of infringement?

			Even if the infringer has no direct intent to violate the right, if the conduct, per se, infringes the individual’s right of publicity, the affected party will be entitled to exercise enforcement actions against the infringer.

			18	Does liability extend to media publishing content created by an advertiser and website operators publishing posts by third parties? Does republishing or retweeting or other social media propagation of existing content give rise to liability?

			Yes. Lability extends to media and website operators as well as persons or entities republishing contents violating publicity rights. Liability raises through the action of making public the infringing materials, independently they were created by other people or if they are taken from another source for their republishing.

			Remedies

			19	What remedies are available to an owner of the right of publicity against an infringer? Are monetary damages available?

			Monetary damages can be claimed on grounds of a right of publicity infringement.

			For those cases affecting honour and reputation, it is also possible for the affected party to request the publication of an extract of the final resolution declaring the existence of the infringement. The publication must be made through the same media and with the same diffusion as the publication that carried the materials used by the infringing party to cause the harm.

			20	Is there a time limit for seeking remedies?

			As a general rule, the action to claim monetary remedies precludes two years as of the date when the infringement took place. Initiation of judicial or administrative actions stops preclusion.

			21	Are attorneys’ fees and costs available? In what circumstances?

			The prevailing party is entitled to claim attorneys’ fees and costs of the proceedings. It is necessary to provide proof of these expenses and the decision about the final sum to be awarded is left to the judge’s discretion.

			22	Are punitive damages available? If so, under what conditions?

			No. The Mexican legal system does not recognise punitive damages.

			23	Is preliminary relief available? If so, what preliminary measures are available and under what conditions?

			Preliminary injunctions are not foreseen in the Mexican legal system. However, it is possible to request the adoption of provisional measures ahead of an image or portrait infringement.

			Depending on the level of the infringement, these measures can be the seizure of presumable infringing materials, which is the usual measure, the forced closure of the commercial establishment in which the infringement has allegedly been caused and arrest of the individuals whose actions have allegedly been causing the infringement.

			A bond to guarantee damages is a requisite for the adoption of provisional measures.

			24	What are the measures of damages?

			The sum of moral damages is determined by the judge in light of the specific circumstances of the case and the proof provided by the parties involved.

			In the case of an unauthorised use of the portrait of an individual and by express provision in the Federal Copyright Law, damages cannot be less than 40 per cent of the sale price of the materials through which the infringement has been caused.

			In the case of the LCLP, the maximum amount of damages that can be claimed for infringements against moral patrimony is 350 Units of Measure and Update (UMA). UMA substitutes references in Mexican federal and local laws made in connection to the daily minimum wage in Mexico City, which was previously taken as the economic value for calculating fines and other economic obligations foreseen in the law. In 2018, one UMA was equivalent to 80.60 pesos.

			25	What significant judgments have recently been awarded for infringement of the right?

			Although not strictly related to infringement actions, there are two relevant court decisions recently ruled by the Mexican Supreme Court in matters of publicity rights:

			•	a decision from the Second Courtroom of the Mexican Supreme Court under reference number 2011891 of 27 April 2016 declares the constitutionality and therefore the validity of image right protection as foreseen in the Federal Copyright Law. In this decision, the Supreme Court considered that image rights can have double protection in Mexico, either on the intellectual property law field and on the civil law field, being both complementary to each other; and

			•	another decision from the Second Courtroom of the Mexican Supreme Court under reference number 2011892 of 27 April 2016 determines that image rights should be taken as part of identity rights of an individual and confirms that everyone in Mexico has the constitutional right to freely determine how his or her image is presented to the public.

			Litigation

			26	In what forum are right of publicity infringement proceedings held?

			If the action is related to the unauthorised use of the portrait of a person, according to the Federal Copyright Law, the claim must be filed before the MIIP, which is the competent authority in this matter pertaining to the executive power, and therefore, is not a judicial but an administrative authority.

			A civil action to claim for damages against a publicity right violation can be exercised before a federal or local civil judge at the election of the claimant.

			Regarding actions based on the LCLP, they have to be exercised before a Mexico City’s local civil judge.

			27	Are disputes decided by a judge or a jury? Are damages determined by a judge or a jury?

			The jury system is not in use in Mexico in matters of publicity rights. Infringement, including the dispute resolution and damages quantification of the right of publicity, is settled by the MIIP, a federal civil court or, in the case of Mexico City, a local civil court.

			28	How is the choice of applicable law determined?

			The Federal Copyright Law and the Industrial Property Law are the applicable laws for the resolution of infringements of the right of publicity regulated by these laws, regardless of the place of infringement or domicile of the claimant.

			Regarding civil actions to claim damages, the jurisdiction and applicable law, which in this case would be the applicable local civil code, will be chosen on the basis of the place where the infringement took place.

			29	To what extent are courts willing to consider, or bound by, the opinions of other national or foreign courts that have handed down decisions in similar cases?

			Mexican courts do not take into account opinions or decisions of foreign courts for similar cases.

			It is compulsory to observe national court decisions only if they constitute jurisprudence. In Mexico, the term ‘jurisprudence’, apart from its meaning as the study of the philosophic principles of the law, also refers to the relevant decisions of certain courts complying with formal requisites that constitute a secondary source of law (the principal source of law is written statutory legislation) and it establishes the criteria to be followed by federal courts and judges to rule upon matters of the same nature.

			Not all court decisions form jurisprudence. They must come from the Supreme Court of Mexico, the federal circuit courts, the Federal Court of Tax and Administrative Affairs or the Federal Electoral Tribunal.

			As a general rule, for the Supreme Court or federal circuit courts, five final and continuous decisions in the same sense are required to form jurisprudence. In the case of the Federal Court of Tax and Administrative Affairs or the Federal Electoral Tribunal, three final and continuous decisions are required.

			Jurisprudence does not operate automatically. Once the decisions in the same sense are in place, to be taken as formal legal criteria to be observed by other federal courts, they must be approved by the Supreme Court justices or by the judges of the other courts where they originate.

			30	What avenues of appeal are available in main proceedings or preliminary injunction proceedings? Under what conditions?

			It is possible to challenge the adoption of provisional measures through the exercise of a juicio de amparo, which is a proceeding before federal judges or courts to analyse the legality or constitutionality of acts or decisions that originated from administrative or other judicial authorities.

			To appeal against a final resolution issued by the MIIP declaring an infringement for unauthorised use of an individual’s portrait, it is possible to exercise an administrative appeal before the same institute or a nullity petition before the Federal Court of Fiscal and Administrative Affairs (CFAA). The decision of a nullity petition of the CFAA can be challenged before a federal circuit court through a amparo, which, as indicated, will only be reviewing the legality or constitutionality of the decision.

			For civil proceedings, a first-instance decision can be challenged before a superior court and the decision of this court can be challenged before a Federal Circuit Court through a juicio de amparo.

			31	What is the average cost and time frame for a first-instance decision, for a preliminary injunction, and for appeal proceedings?

			Costs for these proceedings are variable and contingent. A standard tariff or guideline applicable to all professionals in Mexico who handle these kinds of matters does not exist. Professional fees vary from firm to firm.

			Each case will be examined in view of its complexity to determine the amount of fees and foreseeable expenses to be disbursed.

			The average time for obtaining a first-instance decision is approximately 18 months as of the date of filing the action. For obtaining a decision at the first level of appeal, the average time is a year, plus one additional year for obtaining a decision in a juicio de amparo proceeding.
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			Sources of law

			1	Is the right of publicity recognised?

			Although there is no legal concept of the right of publicity in Russia, separate elements of the individual’s personality such as name, pseudonym, voice, image etc, are protected by law. The right of publicity is related to the right to privacy and protection of the individual’s private life, honour, dignity and business reputation, personal data and image from its unauthorised use.

			Russia is still building its court practice on protection of the right to privacy. It cannot yet boast high-profile cases and the amounts of compensation awarded for invasion of the right to privacy cannot be compared with those granted in Europe, even more so in the US.

			Most of the privacy protection cases are initiated by the public figures and well-known persons against celebrity magazines and newspapers. The amounts of compensation claimed and awarded in such cases are usually omitted from the court decisions available in the open sources. It is common knowledge that the awarded compensations are not high and are significantly reduced by the court in comparison with what has been claimed by the plaintiff.

			In 2017, a court considered a defamation case related to child abuse in a nursery allegedly committed by their nursery teacher. The article describing the events had been rewritten re-written based on another press release and published by the defendant. Nevertheless, editors and journalists are not usually found liable for reproducing articles, and the defendant was found responsible for the claims of the teacher’s violent behaviour in the absence of substantial evidence. In addition, the defendant violated the claimant’s right to using her image because no permission to use her image for the article was given and there was no evidence that the image had this been previously released for use in the public domain.

			In a recent case, Case No. 4g-9067/2018, an actress and model filed a lawsuit against a newspaper for the unauthorised use of her photograph, which was taken without her consent in a public place. The Moscow City Court decided that the actress was a public figure and the phototgraph was lawfully used in an article for a publicly valid discussion. Therefore, the media did not need special authorisation to use her images.

			In a similar case, though, the Moscow City Court noted that the public nature of the plaintiff’s profession could not affect the assessment of the defendant’s actions in view of the right to privacy granted by articles 23 and 24 of the Russian Constitution, and did not exempt the defendant from the obligation to obtain prior permission from the plaintiff for dissemination in the mass media of the information about the plaintiff’s private life.

			2	What are the principal legal sources for the right of publicity?

			There are a number of international and federal laws that regulate the right of publicity. Among the international treaties are the Universal Declaration of Human Rights, the International Covenant on Civil and Political Rights and the European Convention for the Protection of Human Rights and Fundamental Freedoms.

			On a domestic level:

			•	Article 23 of the Constitution guarantees the right to privacy, personal and family secrets, protection of honour and reputation. Other guarantees include the right to privacy of correspondence, telephone, telegraphic and other communication. Restriction of such rights is only possible on the basis of a court decision.

			•	Article 24 of the Constitution prohibits collection, storage, use and dissemination of information about an individual’s private life in the absence of his or her permission. The Russian Civil Code regulates non-material values and their protection. Paragraph 4, article 19 of the Civil Code provides that a person’s name or pseudonym can only be used with the individual’s consent by third parties in their artistic, business or other activity in ways that exclude confusion of the person’s identity, as well as abuse of rights in other forms.

			•	Article 150 of the Civil Code lists among non-material values life, health, human dignity, personal inviolability, honour and good name, business reputation, privacy, security of residence, personal and family secrets, freedom of travel, freedom of residence, name of the individual, authorship, and other non-material values that belong to a citizen naturally or by operation of law and are inalienable and non-transferable. Honour, dignity and business reputation are protected under article 152 of the Civil Code, whereas the right to one’s image is protected under article 152.1 of the Civil Code. All provisions of article 152 equally apply to legal entities in the same way as to physical persons, except for the ability to claim moral damages. Article 152.2 protects a person’s private information from collection, storage and distribution, unless it is done through governmental or public interest or the information was revealed earlier by the person voluntarily.

			•	Article 1265 protects the author’s right to use or authorise the use of a work under his or her name, under a pseudonym or anonymously. In accordance with sub-paragraph 1, paragraph 1, article 1315 of the Civil Code, an artist has the exclusive right to performance, including her image and voice. The artist is entitled to exercise his or her right and prohibit third parties from using the recording of the performance or give authorisation to such use. Paragraph 7, article 3 of the Law on Information, Information Technologies and Protection of Information provides for the right of privacy, prohibition of collection, storage, use and dissemination of information of private nature without the individual’s permission.

			•	Article 49 of the Law on Mass Media requires that a journalist obtain a person’s consent or a consent of his or her representatives for disseminating information of a private nature, except for the cases when such dissemination is necessary in the public interest. The Law on Data Protection in paragraph 1, article 6 allows collection and processing of personal data only with the holder’s consent.

			•	Article 128.1 of the Criminal Code provides for liability for defamation: depending on the aggravating circumstances, the violator would have to pay a fine up to 5 million roubles or compulsory community service of up to 480 hours. Criminal liability does not exclude the possibility of a civil lawsuit, which allows the claimant to receive compensation for financial and moral damages as well as demanding the refutation and removal (from the online media source) of discrediting information.

			3	How is the right enforced? Which courts have jurisdiction?

			Legal entities and individuals who believe that their right has been violated are entitled to initiate court proceedings against the infringer, and claim an injunction against the infringer and compensation.

			Courts of general jurisdiction and commercial (arbitration) courts both have jurisdiction. Cases involving individuals are tried by the courts of general jurisdiction. As regards cases involving legal entities, jurisdiction will depend on the nature of the claim and the sphere of the claimant’s activity.

			As prescribed by sub-paragraph 5, paragraph 1, article 33 of the Arbitrazh Procedure Code, cases on protection of business reputation in the sphere of business and other economic activity fall under the jurisdiction of commercial (arbitration) courts. If legal entities or individual entrepreneurs are parties to the proceeding on protection of business reputation, which is not related to their business or economic activity, such dispute is tried by the court of general jurisdiction.

			In accordance with article 152 of the Civil Code, an individual is entitled to claim refutation of information discrediting his or her honour, dignity and business reputation if a person disseminating such information does not prove that it is true. Defamatory information disseminated in the mass media must be denied in the same mass media. In addition to the refutation and publication of a response to the defamatory information, the individual is entitled to claim damages.

			As with individuals, legal entities are entitled to protect their business reputation even if its firm name was not mentioned in the false publication. In its ruling ‘Review of court cases on resolution by the courts of the disputes of protection of honour, dignity and business reputation’, dated 16 March 2016, the Presidium of the Supreme Court of the Russian Federation stated that dissemination of false information about the trademark under which the plaintiff’s products are manufactured derogates the plaintiff’s business reputation even if the plaintiff was not referred to in the publication. Absence of the plaintiff’s name in the publication does not exclude the negative effect of the statement towards the plaintiff. A trademark is a designation used for individualisation of legal entity’s goods and, thus, inextricably connected with the person which manufactures the goods branded with the trademark. Therefore, dissemination of false information regarding the trademark derogates the business reputation of the manufacturer and trademark owner and results in loss of the customer’s interest in its goods and occurrence of loss.

			4	Are there other rights or laws that provide a claim based on use of a person’s name, picture, likeness or identifying characteristics?

			Paragraph 4, article 19 of the Civil Code prohibits use of the person’s name or pseudonym if it results in passing-off, regarding the identity of the persons and abuse of rights in other forms.

			Sub-paragraph 2, paragraph 9, article 1483 of the Civil Code prohibits registration as trademarks of designations identical to the name, pseudonym or the derivative therefrom, portrait or facsimile of a person well-known in Russia (as of the date of the trademark application) without such person’s consent.

			In its ruling in Case No. SIP-1010/2014 on annulment of the ‘ZEGNA’ trademark registration, the IP Court concluded that the claimant failed to prove its interest in filing claims under article 1483(9)(2). That article provides that only an interested party, such as the well-known person, or his or her  heirs, can object to trademark registration on these grounds. However, the claimant was neither related to nor represented Ermenegildo Zegna or his heirs but was another company. Furthermore, the claimant did not prove that the surname of the Italian fashion designer was well-known and not merely a fictional name for the benefit of Russian consumers.

			Existence of right

			5	What aspects of a person’s identity are protectable under the right of publicity?

			Under the right of publicity, aspects of a person’s identity such as their name and pseudonym, image, personal data, honour, dignity and business reputation, as well as private life, are protected.

			Russian law does not regulate use of an individual’s voice, per se. A voice can be protected as an element of an artist’s performance.

			In Ruling No. 25 of 23 June 2015, the Presidium of the Supreme Court of the Russian Federation stated that in accordance with article 152.1 of the Civil Code, an individual’s consent for publishing and further use of his or her image is not required when the image is used, inter alia, for state, social and other public interests.

			Public interest occurs when a person is a public figure (eg, holds a state or municipal position, plays a significant role in public life in the sphere of politics, economics, art, sports, etc), and publishing and use of his or her image relates to political or public discussion, or the interest in such a person is publicly important. Publication of photographs and information about the person’s private life, with the only purpose being to satisfy the readers’ curiosity regarding the particulars of the individual’s private life, cannot be considered as a contribution to publicly important discussion, even if the individual in question is a well-known figure.

			In 2016, Case No. 33-654/2016 of the Supreme Court in Mary-El Republic, publication of a comical photograph of the mayor of Yoshkar-Ola without his authorisation was considered lawful because he was the object of public political discussion and the photograph was not deliberately retouched to offend him or harm his reputation.

			In the same ruling, the Supreme Court stated that the individual’s consent is not required if his or her image is not a main object of use and the photograph depicts information in the public domain. As a rule, if people depicted in it clearly expressed their consent to the photograph being taken and did not prohibit publication and use of the photograph, one of them is entitled to publish and use the photograph without additional consent from the others, except if such a photograph contains information on their private lives.

			Certain laws contain stricter regulations with respect to publishing in relation to minors. Paragraph 6, article 4 of the Law on Mass Media prohibits publication in mass media and telecommunication networks information on a minor suffering as a result of unlawful acts, which includes his or her name, surname, photograph and video images, his or her parents and other legal representatives, date of birth, recorded voice, place of residence or location, school or work and other information that would allow the minor to be identified.

			A legal entity can initiate a legal proceeding against the person who disseminated false and defamatory information relating to such a legal entity, including against members of their governing bodies. If defamatory information is published against the chief executive officer of a business, such an action is deemed to be aimed at the business because the reputation of its manager is inseparably associated with the business that he or she runs. It is noteworthy that a person who has published such information can be brought to administrative responsibility by the chief executive officer and not the organisation. Article 5.61 of the Administrative Code provides for liability for derogation of honour and dignity expressed in indecent form.

			6	Do individuals need to commercialise their identity to have a protectable right of publicity?

			No. Russian law does not require that individuals commercialise their identity in order to have their right of publicity protected.

			7	 May a foreign citizen protect a right of publicity under the law of your jurisdiction?

			Yes. Any person whose right of publicity has been violated in Russia is entitled to protection.

			8	Is registration or public notice required or permitted for protection of the right? If so, what is the procedure and what are the fees for registration or public notice?

			No. Neither registration nor public notice is required for protection of the right of publicity.

			9	Is the right protected after the individual’s death? For how long? Must the right have been exercised while the individual was alive?

			In general, the period of limitation does not apply to the claims on protection of non-material values. Non-material values of the deceased person can be protected by his or her heirs and other interested persons. In the absence of heirs, consent to publication of the individual’s image is not required.

			There is no legal requirement that the right must be exercised during the individual’s life in order to be protected after his or her death.

			Ownership of right

			10	 Can the right be transferred? In what circumstances?

			Under Russian law, non-proprietary right and non-material value are non-transferable and inalienable.

			11 	Can the right be licensed? In what circumstances?

			Generally, unless the name or image are registered as trademarks, they cannot be licensed under Russian law. Article 1265 does not allow the author to transfer or license the right to his or her name. Article 19 of the Civil Code allows an individual to grant the right to use his or her name and pseudonym to third persons in artistic, entrepreneurial or other economic activity provided there is no confusion regarding the individual’s identity or other abuse of right. Such an individual’s consent is granted by way of a contract, which can be with or without charge.

			12 	If the right is sold or licensed, who may sue for infringement?

			As indicated in question 10, non-proprietary right is non-transferable. Therefore, only the owner of such a right, his or her heirs and other authorised or interested persons are entitled to sue for moral damages.

			If the individual’s name used by the third parties is distorted or used by means or forms that derogate his or her dignity, honour or business reputation, the individual is entitled to claim refutation refutation and, as well as compensation for moral injury.

			If the element of personality is a registered trademark, the exclusive licensee is entitled to sue for infringement.

			13 	If post-mortem rights are recognised, are they limited to natural heirs or can they be enforced under a contract by an assignee or left to an entity?

			By virtue of article 1112 of the Civil Code, a personal non-proprietary right and other non-material value cannot be inherited. At the same time, paragraph 2, article 150 of the Civil Code provides that the non-material values of the deceased person can be protected by his or her heirs and other interested persons.

			Subparagraph 2, paragraph 9, article 1483 of the Civil Code provides that designations identical to the name, pseudonym or their derivative, portrait, facsimile of the well-known person can only be registered with the consent of such a person or his or her heirs.

			14	Are there any actions that rights owners should take to ensure their rights are fully protected?

			A personal non-proprietary right is protected permanently for individuals at birth. Unless the name, pseudonym or image has been registered as a trademark, the right owner need not take action to ensure their protection.

			Infringement

			15	What constitutes infringement of the right?

			Because the right of publicity consists of a number of elements, different actions can be deemed infringement depending on which element is infringed.

			In accordance with article 152.1 of the Civil Code, publication and further use of the individual’s image, including his or her photograph, recorded voice or fine art, in which he or she is depicted without consent, are considered an infringement.

			Infringement does not occur when:

			•	the image is used in the state, social or other public interests;

			•	the image is taken in public places or during public events, with the exception of when such an image is the principal object; and

			•	an individual participated as a model for payment.

			In 2015, the Court of the Krasnoyarsk Region clarified in Case No. 33-72/2014 how exceptions applied to images taken at the public events. The plaintiff filed a lawsuit for infringement against a dental clinic for using her image in the dental clinic’s advertising. Her photograph was taken at her wedding by a professional photographer. In its defence, the defendant stated that because there were two other women in the photograph, the plaintiff’s image was not the principal object of use. However, the court ruled against the dental clinic and noted that even though the picture was taken at a public event, the close-up shot allowed the plaintiff to be identified.

			In 2017, the Court of the Novosibirsk Region held in case No. 33-6812/2017 that installation of surveillance cameras in a car park did not infringe the right of the claimant because the car park is an open public space.

			Article 152 of the Civil Code grants protection to anyone who suffered from information discrediting their honour, dignity or business reputation. Any dissemination of such information is illegal unless the person who disseminated it proves that it corresponds to reality. In order to be qualified as an infringement, the disseminated information must be defaming and false.

			In Case No. 4g-8721/2017, the Moscow City Court held that publishing an article containing information that serves the public interest and aims to attract the attention of public enforcement bodies cannot infringe the claimants’ interest. However, that did not extend to the photographs of the claimants used by the newspaper without authorisation.

			Article 152.2 of the Civil Code grants legal protection to a private life. In 2017, a famous person filed a lawsuit against a newspaper for publishing an article about his family without obtaining his prior consent. The Moscow City Court upheld the claim in Case No. 4g-6458/2017 in part and awarded moral compensation.

			In accordance with subparagraph 2, paragraph 9, article 1483 of the Civil Code, registration and further use of a trademark identical to the name, pseudonym or any designation that is derivative therefrom of a person well-known in Russia without his or her consent constitutes infringement of right.

			Any disclosure and dissemination of personal data that is protected by virtue of article 7 of the Law on Personal Data without the owner’s consent is qualified as infringement.

			16	Are certain formats of intellectual property excluded from claims based on the right of publicity? What is the legal basis of the exclusions?

			News, biographies, documentaries and other publicly available information is excluded from claims based on the right of publicity. If such information disparages a person’s honour, dignity and business reputation, he or she is entitled to protect his or her right under article 152 of the Civil Code.

			Another format excluded from rights of publicity claims is parody. In Case No. 4g/8-7212, the plaintiff, a famous Russian singer, filed a claim for infringement of his right to the image in a film. However, the Moscow City Court, in its cassation ruling, dated 3 October 2014, agreed with the defendant that for the portrayal of the singer in the film his image, photographs or voice recordings were not used. The court also stated that the character used in the film had all the features of parody and, therefore, the singer’s consent was not required. The role of the singer was played by the actor made up to have similarities with the plaintiff but that did not prove that the actor’s image was used.

			17	 Is knowledge or intent to violate the right necessary for a finding of infringement?

			Knowledge or intent to violate the right is not necessary to find infringement. However, when determining the amount of compensation for moral damage, the courts take into consideration the degree of guilt and other mitigating circumstances.

			In Supreme Court Decree No. 3, dated 24 February 2005, concerning ‘Court practice on cases on protection of honour, dignity and the business reputation of citizens and legal entities’, the Court noted that meritorious circumstances may include the character and content of publication, as well the degree of distribution of disinformation.

			Above all, the Supreme Court noted that the infringement claim can be filed even when it is impossible to determine the identity of the infringer (ie, when the information was delivered by anonymous correspondence or spread on the internet).

			18	 Does liability extend to media publishing content created by an advertiser and website operators publishing posts by third parties? Does republishing or retweeting or other social media propagation of existing content give rise to liability?

			Yes. Liability extends to media publishing content created by an advertiser and website operators publishing posts by third parties. In Decree No. 58, dated 8 October 2012, the Plenum of the Supreme Commercial Court stated that the distributor may be held liable for distributing unfair or false advertising together with the advertiser if the distributor requested proof from the advertiser that the information contained within the advertisement complies with Russian law, or if such a proof has been requested but has not been received and still published.

			Grounds for advertising to be qualified as unfair is denigration of a person’s honour, dignity or business reputation, including the business reputation of a competitor. Such advertising can be qualified as a violation of the Law on Advertising in accordance with article 14.3 of the Code of Administrative Offences. Moreover, when such information is spread beyond advertisement (ie, product packaging) the distributor may be liable for unfair competition under article 14.33 of the Code of Administrative Offences.

			The parties responsible for spreading the contested information may include the media as a legal entity or, in the absence of the publication’s author, the editor. The creator of the mass media is liable when the media does not exist in a form of a legal entity.

			However, republishing or retweeting other people’s content in the form of a citation or with the reference to the original source will not give rise to liability.

			Article 1253.1 of the Civil Code states that a party responsible for data transfers on the internet, or a party facilitating the data transfer or access to the data (the intermediary) can be liable for the infringement of intellectual property rights, including the non-proprietary right of an author to his or her name, unless the case falls under exclusive circumstances. Such circumstances include:

			•	where the intermediary neither initiated the transfer, nor determined the data receiver;

			•	where the intermediary did not alter the transferred data, apart from the changes necessary for facilitating the technical process of the transfer;

			•	where the intermediary did not, and had no knowledge that, the use of the data in question infringed the intellectual property right.

			If the published content has be delivered, a warning letter from the right holder will demand the intermediary take necessary measures to stop the infringement in a timely manner. Even if the intermediary is not liable for the infringement of the intellectual property right, the right holder can put forward a claim for inter alia removal of the infringing data or restriction of access to it.

			Remedies

			19	 What remedies are available to an owner of the right of publicity against an infringer? Are monetary damages available?

			The remedies available to an owner of the right of publicity are compensation of damages, compensation of moral damage, refutation of information, publication of the victim’s response, taking down infringing articles or information, including on the internet, seizure and destruction of tangible media, and prohibition of exploiting image. Unlike physical persons, legal entities are not entitled to claim moral damages.

			Under article 1251 of the Civil Code, in the case of violation of non-proprietary right, the aggrieved party is entitled to the following remedies of general nature:

			•	recognition of the right;

			•	restoration of the position that existed prior to the violation of the right;

			•	suppression of actions violating the right or creating the threat of infringement thereof; and

			•	compensation of damages or moral damage and publishing the court’s ruling on the infringement committed.

			If a person has had a moral damage inflicted in the form of physical or moral suffering by actions that violated his or her personal non-material right, the court may impose the payment of monetary compensation for such a harm.

			Russian law also provides for special remedies. In cases of unauthorised publication and dissemination of information about a person’s private life, the infringed party may file a request with the court for the removal of such information and cessation of its further dissemination by means of seizing and destroying copies of the tangible media that contain such information.

			If the false information is available on the internet, the owner of the website who posted information on it is obliged to delete it by the request of the infringed party.

			One of the special remedies for unauthorised use of one’s image is withdrawal from circulation and destruction of all copies of tangible media that contain such an image without compensation.

			20 	Is there a time limit for seeking remedies?

			Under article 208 of the Civil Code, the statute of limitations does not apply to the claims on the protection of personal non-proprietary right and non-material value. However, in accordance with article 152 of the Civil Code, claims for dissemination of information defaming one’s honour, dignity or business reputation in the mass media can be brought only within one year from the date of publication.

			21	 Are attorneys’ fees and costs available? In what circumstances?

			In its Decree No. 1, dated 21 January 2016, ‘On Certain questions of application of legislation concerning recovery of attorneys’ fees the Supreme Court clarified that the limits of recovering attorneys’ fees are considered reasonable if such fees are usually charged in similar cases for similar services.

			However, judges adopt a conservative approach to the recovery of attorneys’ fees. Mostly, the courts significantly reduce the amount of claimed attorneys’ fees at the respondents’ action or on their own initiative.

			22 	Are punitive damages available? If so, under what conditions?

			Russian law does not provide for punitive damages in the same way as in the common law jurisdictions. However, Russian law does allow the possibility of imposing compensation in addition to damages.

			Article 1064 of the Civil Code stipulates that law or contract may obligate the inflictor of injury to repay to the aggrieved persons compensation over and above the damages compensation. The law may establish that the person who did not inflict the harm to pay to the aggrieved persons compensation in excess of the compensation for harm.

			Parties to the contract may include a compensation payment clause in addition to the payment of damages prescribed by law. Such a clause is called the ‘penal sum’.

			The Russian legal system provides for two types of compensation prescribed by law, including compensation of moral harm and compensation of lost profits in case of unjust enrichment.

			23 	Is preliminary relief available? If so, what preliminary measures are available and under what conditions?

			Preliminary relief is available only in the arbitration proceedings. Preliminary relief is aimed at securing the plaintiff’s property interests prior to filing a claim.

			In the courts of general jurisdiction, preliminary relief is not available. However, it is possible to secure a claim after filing a statement of claim with the court. The judge and parties to the case are entitled to take measures securing a claim at any stage of the proceeding if failure to take such measures affect or make the execution of the court ruling impossible.

			24	 What are the measures of damages?

			The amount of compensation for moral damages must be reasonable, fair and proportionate to the consequences of damage. Russian civil law provides for a broad criterion for assessing the amount of compensation to be awarded for moral damage. At the same time, the amount of compensation must be proportionate to the harm inflicted and must not limit the freedom of the mass media.

			Russian courts usually take into account the nature and content of the disputed publication, method and duration of dissemination of false information, the degree of its impact on forming negative public opinion about the person on whom the damage is inflicted and other negative consequences, sometimes including the individual’s circumstances (such as age and health). In determining the damages, the courts also take into consideration the minimum wage amount of the particular area.

			25 	What significant judgments have recently been awarded for infringement of the right?

			In 2014, the Moscow City Court held that uploading of images on social media did not exclude the necessity to obtain the owner’s permission for further use. In Case No. 33-10144, the plaintiff, a famous Russian singer, filed a lawsuit for privacy right violation against the newspaper Express Gazette. In its defence, the defendant claimed that the images were posted by the plaintiff himself on his personal account with Russian social network VKontakte and on Instagram. In its ruling, dated 28 March 2014, the Court did not accept the defendant’s arguments and awarded compensation of moral damage to the plaintiff.

			A plaintiff filed a lawsuit against a photographer when she found her picture in an online photo bank. The picture was taken during her holiday without her consent for further use of her image. The defendant’s defence argument was that the plaintiff’s face was covered with glasses and a hat, therefore she could not be identified. However, the Court of the Altay District, in its Ruling No. 33-3897/2013, dated 21 May 2013, ruled that the picture was not only an image of the face but rather an overall look.

			Litigation

			26 	In what forum are right of publicity infringement proceedings held?

			Generally, claims are filed in the court at defendant’s location or place of residence. If the defendant’s location is unknown, the claim may be filed at the location of the defendant’s property or at his or her last-known residence in Russia. When a claim is brought against multiple defendants located in different places, the plaintiff has the option of choosing the court in the location of any of the defendants.

			Claims for personal data violation, in particular with regard to compensation for losses and compensation for moral harm, may also be filed with the court at the place of the plaintiff’s residence.

			To enforce the right to be forgotten, the claim may be filed with court at the plaintiff’s place of residence.

			27 	Are disputes decided by a judge or a jury? Are damages determined by a judge or a jury?

			The disputes are decided by a judge. The Russian court system does not recognise jury proceedings in civil cases. Jury court trial is only possible in criminal cases.

			28 	How is the choice of applicable law determined?

			With respect to the infringement of the right of publicity, the applicable law is determined by the personal law of an individual. Under article 1195 of the Civil Code, the personal law of a natural person is determined by the law of the country of which the person is a citizen.

			If, apart from being a Russian citizen, a person also has foreign citizenship, his or her personal law will be deemed Russian law. If a foreign citizen has a place of residence in Russia, his or her personal law will be deemed Russian law.

			The Civil Code provides for conflicts of law rules when determining the applicable law of an individual to name.

			Article 1198 of the Civil Code stipulates that ‘an individual’s right to a name, and the use and protection of a name shall be determined by his or her personal law, except as otherwise required by the present Code or other laws’.

			On 22 July 2015, the Moscow City Court applied Russian law based on the personal law of the foreign defendant and ruled in her favour enforcing her right to a name in Case No. 33-22427/2015. The plaintiff initiated a lawsuit for infringement of her right to the last name, asking the court to oblige the defendant to change her last name and award compensation of moral damages. The plaintiff has stated that the defendant changed her name to the same as the plaintiff’s and represented herself as a spouse of the plaintiff’s husband.

			29	 To what extent are courts willing to consider, or bound by, the opinions of other national or foreign courts that have handed down decisions in similar cases?

			In Russia, court decisions are not officially considered to be sources of law as they are in the common law states and court decisions are not considered to be binding precedents for future cases. However, the decisions of higher courts are not irrelevant in ascertaining the law. Constitutional Court rulings on law interpretation are mandatory to all courts, federal and municipal authorities, legal entities and citizens. With regard to rulings issued by the Supreme Court, the lower courts consider them as guidelines for adjudicating similar cases.

			In accordance with the Supreme Court Ruling No. 3, dated 24 February 2005, which follows ratification of the European Convention for the Protection of Human Rights and Fundamental Freedoms, when deciding on protection of honour, dignity and business reputation, the Russian courts have to take into account the interpretation of the Convention.

			30	 What avenues of appeal are available in main proceedings or preliminary injunction proceedings? Under what conditions?

			A statement of appeal can be filed within one month after the decision of the court of first instance is issued and before it comes into legal force. A cassation appeal is filed with the court of third instance within two months of the date of the appellate ruling. The judgment of the cassation court may be further challenged in the supervisory instance of the Supreme Court.

			31	 What is the average cost and time frame for a first-instance decision, for a preliminary injunction, and for appeal proceedings?

			It is difficult to provide average costs as attorneys’ fees vary quite significantly depending on the recognition, experience and reputation of an attorney.

			The costs of a Russian attorney’s services may vary from US$5,000 to US$15,000 for a reputable law firm in a court of first instance. Celebrities or public figures prefer to seek legal advice and further representation from the most recognised attorneys whose fees are significantly higher than average.

			It is also an established practice to charge a 10 per cent contingency fee.

			The approximate time frames between two and three months with a court of first instance, and up to two months with a Court of Appeal.
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			Sources of law

			1	Is the right of publicity recognised?

			Article 18.1 of the Constitution guarantees the right to honour, to personal and family privacy and to one’s own image, and refers to these personality rights as fundamental rights. Moreover, the Spanish Organic Act 1/1982 of 5 May (LO 1/1982) provides civil protection for these same rights. In that regard, the scope of the Spanish fundamental rights to one’s own image and to honour would be substantially similar to the scope of the common law right of publicity.

			It should also be noted that in Spanish law, the protection of personality rights is split into two concepts:

			•	protection of the constitutional or fundamental content of the right under the provisions of LO 1/1982; and

			•	protection of the financial or commercial dimension of the rights under ordinary legislation.

			In this chapter, any allusion to the right of publicity should be understood in respect of the Spanish fundamental rights to one’s own image and to honour in their constitutional context. On the other hand, allusions to personality rights should be construed in respect of the three basic rights provided under article 18.1 of the Constitution (namely, the right to honour, to personal and family privacy and to one’s own image – likewise, in a constitutional context). Where reference is made to the financial or commercial aspects of those rights, this shall be made explicit.

			2	What are the principal legal sources for the right of publicity?

			The principal legal sources for the right of publicity are article 18.1 of the Constitution and LO 1/1982. Therefore, the right rests on a statute.

			3	How is the right enforced? Which courts have jurisdiction?

			Civil

			The civil regime establishes two kinds of proceedings for hearing cases involving the infringement of personality rights as laid down in article 18.1 of the Constitution:

			•	ordinary proceedings laid down in article 249.1.2 of the Spanish Civil Procedure Act (LEC); and

			•	the procedure for rectifying information disseminated by any media (television, newspapers, radio, etc) provided under the LO 1/1984 of 26 March regulating the Right of Rectification (LO 2/1984).

			Civil judges hold jurisdiction over both kinds of proceedings.

			Notwithstanding, any disputes relating to the protection of any financial or commercial aspects of the right of publicity will be processed using the ordinary procedures established in the LEC. However, this facet of the right is excluded from the scope of LO 1/1982 (see question 1).

			Criminal

			If the violation of personality rights constitutes an offence (eg, libel and slander), the criminal law system (and criminal judges) would be responsible for hearing such cases.

			Administrative

			If the personality rights are infringed by a public administrative body and the violation is committed through an action that is subject to administrative law, the appropriate way to handle the dispute would be to bring contentious-administrative proceedings. Contentious-administrative judges would hold jurisdiction over the action.

			Employment

			If the violation of the personality rights arises in an employment situation, the appropriate procedural channel for handling the action would be the proceedings provided under the Employment Procedure Act. Judges of the employment tribunals hold jurisdiction over such action.

			4	Are there other rights or laws that provide a claim based on use of a person’s name, picture, likeness or identifying characteristics?

			The protection of the right to a person’s name, own image and honour, as such, is only recognised in LO 1/1982. However, the LO limits protection to the right considered as a personality right, therefore excluding protection of the patrimonial or economic aspect of the right (see question 1). Accordingly, where the commercial aspect of the right is concerned, the patrimonial aspect of a person’s name and image could be protected under other regulations (such as contractual law, trademark law or unfair competition law).

			Existence of right

			5	What aspects of a person’s identity are protectable under the right of publicity?

			The right of publicity guarantees the right to honour, to personal and family privacy and to one’s own image. In particular, the right to image extends to the protection of one’s own name, voice and image.

			6	Do individuals need to commercialise their identity to have a protectable right of publicity?

			The right of publicity is considered a personal right that is inherent to the individual. Therefore, under Spanish law, individuals need not commercialise their identity to have a protectable right of publicity.

			7	May a foreign citizen protect a right of publicity under the law of your jurisdiction?

			In principle, rights of publicity form part of the personal status of the individual, and, accordingly, they would be subject to the individual’s personal law as determined by nationality (article 9.1 of the Civil Code). However, the Constitution effectively guarantees the protection of rights of publicity without making a distinction between nationals and foreign citizens, and LO 1/1982 echoes this guarantee. Moreover, redress for violation of the right of publicity falls within the scope of non-contractual civil liability and is therefore subject to that specific regimen. In view of this, we are of the opinion that foreign citizens may seek relief under the provisions of LO 1/1982 as if they were Spanish citizens.

			8	Is registration or public notice required or permitted for protection of the right? If so, what is the procedure and what are the fees for registration or public notice?

			The right of publicity falls under the scope of personality rights, and its protection is not subject to registration or public notice.

			9	Is the right protected after the individual’s death? For how long? Must the right have been exercised while the individual was alive?

			See question 14. It should be added that the protection of the right of publicity is not conditional upon the exercise of that right while the individual was alive.

			Ownership of right

			10	Can the right be transferred? In what circumstances?

			The constitutional right of publicity is non-transferable (article 1.3 of LO 1/1982). However, the commercial exploitation of the right may be transferred by means of inter vivos transactions granted to that effect by the rights holder, which must have that party’s express consent (article 2.2 of LO 1/1982). Although LO 1/1982 makes no mention of the circumstances surrounding the transfer of such a right, it could, in principle, be understood that the right may be transferred by means of any kind of contract permitted by law (eg, licence, franchise, rights assignment agreements, etc). In any event, it is necessary to highlight that the rights holder may revoke its consent to commercially exploit the rights, and in that case, it must pay compensation for any damages sustained, including justified profit expectations (articles 2 and 2.3 of LO 1/1982).

			It is also notable that the consent of minors or legally incompetent persons should be given by themselves, if so permitted, according to their level of maturity or competence. Otherwise, the consent must be granted in writing by their legal representative, who will be obliged to notify the Public Prosecutor’s Office of the consent beforehand. If the Public Prosecutor opposes the minor’s projected consent granted by their legal representative, the judge shall settle the issue (article 3 of LO 1/1982).

			11	Can the right be licensed? In what circumstances?

			See question 10.

			12	If the right is sold or licensed, who may sue for infringement?

			The licensees or assignees of the rights to exploit the right of publicity cannot bring a civil action to protect them as provided under LO 1/1982. Only the rights holder or, where applicable, its assignees, may bring such action (article 4 of LO 1/1982).

			Nevertheless, legal action deriving from agreements over the exploitation of the right signed with third-party licensees or assignees of that right will correspond to the aforesaid licensees or assignees. In other words, if the rights holder transfers the possibility of commercially exploiting the right (eg, the possibility of using his or her image in an advertising campaign) to another party (eg, an advertiser), and the assignee (the advertiser) in turn contracts a third party in relation to that same right (eg, a photographer), the assignee (the advertiser) may exercise the rights deriving from that contract against the third party (the photographer), given that it is they who have entered into a contract with the third party. The person who had initially transferred the rights would not be able to bring the action deriving from the contract against the third party, since that person was not involved in said contract and would therefore not have standing to sue.

			13	If post-mortem rights are recognised, are they limited to natural heirs or can they be enforced under a contract by an assignee or left to an entity?

			Personality rights are recognised for the duration of the person’s life plus 80 years following the person’s death (article 4.3 of LO 1/1982).

			Post-mortem rights regarding the right of publicity are conferred on, or limited to, the person designated by the deceased in his or her will (article 4.1 of LO 1/1982). If the right owner dies without making a will, or without having designated an heir in his or her will, the affected person’s spouse, descendants, lineal ancestors and siblings who are alive at the time of his or her death will be entitled to claim protection of those rights (article 4.2 of LO 1/1982). In principle, any of those relatives will be able to bring the action provided to protect the deceased’s rights (article 5.1 of LO 1/1982). Where there are no such relatives, the Public Prosecutor’s Office will be entitled to bring protective action, and this party will be able to act on its own motion.

			It is important to highlight that the post mortem right of publicity cannot be enforced by any person other than those mentioned above (eg, by an assignee, legal representative, legal proxy, etc). A relevant ruling recently issued by the Spanish Supreme Court (Judgment No. 414/2016 of 20 June 2016) (see question 25) specifically addresses this point. By contrast, enforcement of the patrimonial or economic aspect of the right will not be subject to the above limitation (at least, arguably).

			14	Are there any actions that rights owners should take to ensure their rights are fully protected?

			There is no specific action that rights owners should take in order to guarantee protection of their right of publicity. In this regard, it is important to reiterate that protection of that right is not subject to registration or public notice.

			Nevertheless, during the right owner’s life, he or she should ensure that any agreements for the assignment of his or her rights are properly drafted and comply with LO/1982 (to the extent possible).

			As for the post-mortem lawful use of the right owner’s right of publicity, it would be prudent for the right owner to ‘act in advance’ by designating a person or entity in his or her will who will be entitled to protect and defend his or her rights after his or her death. The designation of a person or entity entitled to defend the right owner’s right of publicity after his or her death, and in the case of infringement, will be particularly advisable due to the limitations existing under Spanish law on the post-mortem enforcement of the right of publicity.

			Infringement

			15	What constitutes infringement of the right?

			Under article 7 of LO 1/1982, the following shall be held to constitute infringement of the right to one’s own image:

			•	installing devices capable of listening to or recording people’s private lives;

			•	using devices to gain knowledge of people’s private lives and private statements or documents not intended for the user, and recording and reproducing same;

			•	disclosing details of a person’s or family’s private life that affect his or her reputation and good name, and disclosing the content of private written documents;

			•	disclosing a person’s or family’s private details gained through the business or official activities of the disclosing party;

			•	using any process to capture, reproduce or publish a person’s image in a private place or at a private time or otherwise, except where the persons involved hold a public position and the limitations established by law are respected;

			•	using a person’s name, voice or image for advertising, commercial or similar purposes;

			•	attributing deeds or making value judgments in a manner that damages another’s dignity, discrediting his or her fame or attacking his or her self-esteem; and

			•	a guilty party’s use of his or her offence to achieve public notoriety or for financial gain, or the disclosure of false information on the criminal deed where this damages the victim’s dignity.

			16	Are certain formats of intellectual property excluded from claims based on the right of publicity? What is the legal basis of the exclusions?

			LO 1/1982 contains no explicit exclusion from claims based on the right of publicity in respect of certain formats of intellectual property. In this respect, it should be noted that one of the criteria established in article 7 of LO 1/1982 as constituting an infringement of the right of publicity is ‘using a person’s name, voice or image for advertising, commercial or similar purposes’ (see question 1). Moreover, the Spanish courts have interpreted this provision broadly, considering that the use of a person’s own name, voice or image in the context of the promotion of any type of product or service in order to make it more attractive and alluring may constitute an infringement under the aforementioned provision. This includes the commercialisation of copyrighted goods (such as video games, films, CD covers or books, etc) where the purpose of the use is to make the product more attractive from a commercial point of view.

			However, article 8.1 of LO 1/1982 establishes a limitation that excludes infringement where a relevant ‘historical, scientific or cultural’ interest prevails or predominates. Article 8.2 specifies that the right to image cannot be exercised in the following cases in particular:

			•	where the image used refers to a person who occupies a public position or has any other high-profile profession and his or her image is captured during a public act or in a space open to public;

			•	where ‘caricature’ is made of said persons, provided that it is made in accordance with ‘social use’; and

			•	where the use of a person’s image in a report on a public event is merely accessory.

			Essentially, it would be necessary to determine whether there is a relevant historical, scientific or cultural interest that prevails over the commercial or promotional purpose in each case and whether the use of the person’s image falls under any of the above-mentioned exceptions. In fact, most cases concerning infringement of the right of publicity ultimately refer to the assessment of whether the exceptions provided in article 8 apply (namely, whether there is a relevant ‘historical, scientific or cultural’ interest that prevails and therefore excludes the right of publicity).

			The legal basis for the above exclusions is established by statute LO 1/1982.

			17	Is knowledge or intent to violate the right necessary for a finding of infringement?

			Spanish case law has been ambiguous in this regard. However, the current line of reasoning seems to be that knowledge or intent is unnecessary for a finding of infringement of the right.

			18	Does liability extend to media publishing content created by an advertiser and website operators publishing posts by third parties? Does republishing or retweeting or other social media propagation of existing content give rise to liability?

			According to LO 1/1982, the person or entity liable for the illicit use of a person’s right of publicity will be the one who has carried out the violation in question. In this regard, LO 1/1982 does not contain any specific provision with regard to possible extension of liability to third-party intermediaries regarding the infringement of the right of publicity.

			With regard to media liability, the Spanish Press and Print Act No. 14/1966 establishes an extension of liability for civil infringements to authors, directors and publishers, as well as to printers and importers or distributors of foreign publications (who will be held jointly and severally liable).

			As for the liability of website operators, there is an act that regulates the liability of internet service providers (ISPs) regarding infringements carried out by third parties that have availed themselves of their intermediation services (Act No. 32/2002 on Information Society Services and Electronic Commerce). In this regard, the Act basically establishes that the ISP will be excluded from liability for the infringing acts committed by third parties in the context of their intermediary activities unless:

			•	they have had any active involvement in the infringement; or

			•	having ‘effective knowledge’ of the infringement, they have not acted diligently to remove the conflictive content or block access to it.

			Finally, in respect of matters of republishing, retweeting or other social media propagation, they will also be considered as infringements inasmuch as they constitute a subsequent act of infringement (though not the original one). Therefore, in those cases liability will not derive from third parties’ acts but from the person who has re-published or retweeted the content in question.

			Remedies

			19	What remedies are available to an owner of the right of publicity against an infringer? Are monetary damages available?

			Court relief against infringement of the right of publicity can be secured by means of the various methods described in question 3 (although legal action concerning this subject is usually conducted in the civil courts). The injured person will be able to request the adoption of the necessary measures in order to stop the infringement (article 9.2 of LO 1/1982). These measures will normally refer to the cessation of the infringement, the removal of the elements and contents on which the infringement appeared and, also, compensation for damages.

			In respect of damages, it is important to note that article 9.3 of LO 1/1982 provides that the existence of damages shall be presumed on condition that the infringement has been demonstrated. Likewise, articles 9.2 and 9.3 state that compensation shall extend to economic and ‘moral’ damages. The latter will need to be assessed in view of the circumstances of the case and the seriousness of the harm actually sustained (in respect of which dissemination and audience of the media on which the infringement has occurred will particularly be taken into consideration).

			20	Is there a time limit for seeking remedies?

			Action against an infringement of the right of publicity will become statute-barred once four years have elapsed since the party with standing to sue could have filed such an action.

			21	Are attorneys’ fees and costs available? In what circumstances?

			Under Spanish law, attorneys’ and procurators’ fees and costs will follow the cause (ie, the party that loses the action bears the winning party’s costs). In practice, however, the party that has been awarded costs will be entitled to recover only a limited percentage of the fees actually incurred with regard to attorneys’ fees and procurators’ fees. That percentage will be determined in accordance with a sliding scale of fees published by the bar association of the territory where the action is pursued (eg, Barcelona, Bilbao or Madrid). This limitation will not apply to outside costs (eg, experts’ fees). However, with regard to the reimbursement of legal fees and experts’ fees, the law limits the right of recovery to one third of the amount of the claim (namely, the damages claimed by the plaintiff). In cases where the amount of the action is not set, this ceiling will be €6,000. Procurators are lawyers who represent the parties in court, and are entrusted with filing and receiving documents and communications with and from the courts.

			Where the action is held to be partly admissible and partly inadmissible, each party would bear their own costs, and common costs (eg, judicial experts) would be shared by the two parties, unless the court finds that one of the parties has litigated the case without due care (or in bad faith).

			In relation to interim relief applications, it is at the court’s discretion to ask either party to pay the other party’s costs. The usual order, however, is to reserve an award on costs pending the outcome of the proceedings. In other words, whoever wins in the main action will likely recover its costs for both the interim application and the main action.

			22	Are punitive damages available? If so, under what conditions?

			Punitive damages are not available under Spanish law.

			23	Is preliminary relief available? If so, what preliminary measures are available and under what conditions?

			Article 9.1 of LO 1/1982 confirms that due process against infringement of personality rights may be extended to the granting of interim relief aimed at securing the immediate cessation of the infringement.

			It is necessary to mention that in Spain, the test for infringement or the degree of evidence required to substantiate a provisional or precautionary measure is lower than what is required to substantiate ordinary or merit proceedings. In this regard, demonstration of a prima facie case against the defendant will be sufficient to grant the measure. In addition, the applicant will need to show:

			•	the pressing reason to act promptly (without delay);

			•	risk of harm through the lapse of time involved in the pendency of the litigation; and

			•	proportionality of the interim relief.

			Moreover, the applicant will need to provide security (eg, a bank guarantee) or make a payment to the court to cover any loss that may be caused to the respondent as a consequence of the interim relief being granted. The amount of the security will primarily depend on the nature and scope of the relief sought and its impact on the respondent’s operations.

			Provisional measures will be revoked if the applicant does not commence proceedings on the merits within 20 working days of the court order granting interim relief.

			Finally, the interim relief measures will be lifted as soon as the court order (granting interim relief) has been reversed (normally on grounds that it was unjustified). Under these circumstances, the applicant will need to compensate the respondent.

			24	What are the measures of damages?

			In respect of economic damages, LO 1/1982 does not contain any parameter for their assessment or calculation. Therefore, they will be assessed in accordance with the general rules and parameters established in Spanish civil and tort law.

			With regard to moral damages, article 9.3 of LO 1/1982 establishes certain parameters for their assessment (eg, the circumstances of the case, the seriousness of the case and the harm actually sustained in respect of which dissemination and media audience on which the infringement has occurred, will particularly be taken into consideration). These are essentially abstract parameters that ultimately allow judges considerable discretion and result in a lack of uniformity in Spanish court rulings regarding calculating damages.

			25	What significant judgments have recently been awarded for infringement of the right?

			The most relevant judgments are as follows:

			•	Judgment No. 18/2015 of the Constitutional Court of 16 February 2015. This judgment overturned a decision issued by the Supreme Court that denied protection to the plaintiff’s image and personality rights on the basis that in view of the circumstances of the case, freedom of speech and the right to information prevailed. The case referred to a famous person who was in an intimate situation in public with his partner, and his image was captured and disseminated without his consent by television gossip programmes. The Supreme Court dismissed the protection on the basis that:

			•	the plaintiff’s personal relationship was in the public domain;

			•	the plaintiff did not take the necessary measures in order to keep his relationship private; and

			•	the plaintiff did not try to preserve his personal image when he revealed his personal relationship in an open place.

				

				Therefore, since the effect on his image and privacy was very lim-          ited, the right to freedom of information had to prevail. Contrarily, the Constitutional Court considered that the constitutional protection of freedom of information requires that the information be true and have public relevance. If those requirements are met, the constitutional protection of the personal right to one’s own image and to privacy should give way. The Constitutional Court also referred to the European Court of Human Rights (ECHR) doctrine settled in the judgment of 7 February 2012 in the case Von Hannover v Germany (No. 2), which has been followed by the Constitutional Court, according to which the protection of a person’s intimacy shall not be restricted to the domestic sphere but can also be extended to the public sphere, and therefore those relationships shall have protection even outside the private context. The Constitutional Court also mentions the doctrine settled by the ECHR in its ruling of 24 June 2004 (Von Hannover v Germany), according to which the right to information would only prevail over one’s private life if the information contributes to a debate of general interest. This requirement is not met when the information serves only to satisfy the curiosity of the public regarding the person in question’s private life.

			•	Judgment No. 73/2015 of the Supreme Court of 2 March 2015, which found that there had been an invasion of the plaintiff’s right to privacy owing to the dissemination of his medical data, which had come to light in the context of legal proceedings between the parties, and the defendant published them afterwards. The lower instance courts dismissed the action on the grounds that the plaintiff was a person who held a public position and had authorised the psychiatric report to be taken out of his private sphere himself and submitted it to the legal proceedings, which were public. The Supreme Court overruled the previous judgments and stated that information referring to one’s physical or mental health was an important element of a person’s private life and it was therefore covered by the fundamental right to privacy. Furthermore, the Supreme Court indicated that the ECHR has declared that the protection of the confidential nature of the information regarding a person’s health constitutes an essential principle of the member states’ legal systems, which must provide the necessary measures in order to impede its unlawful dissemination (see Z v Finland, 25 February 1997). The Supreme Court also stated that medical information is not just private information, but it is particularly sensitive information that consequently merits special protection within the fundamental right to privacy. Taking the above into account, the Supreme Court considered that the fact that the legal proceedings were public did not justify the dissemination of the medical information provided in the proceedings in a context other than the proceedings. Likewise, the fact that the plaintiff was occupying a relevant public post did not preclude the foregoing consideration as the medical information in question had no bearing on the performance of his role.

			•	Judgment No. 269/2015 of the Supreme Court of 19 May 2015, which dismissed the plaintiff’s complaint regarding infringement of the right to honour and the right to privacy by giving preference to the right to information. The conflict arose when a newspaper published the decisions issued by a court regarding the coercion of a contestant of the television programme Big Brother in the context of the same programme. The court stated that the publication merely contained neutral information reporting on the decision issued by a court and did not discredit the plaintiff. In addition, the dispute, which the judgment referred to, occurred within the context of the programme in which the plaintiff had voluntarily participated with the knowledge that what would take place would be made public. The Supreme Court’s judgment is interesting with regard to the assessment of the requirement concerning the public relevance of the information in question. In this respect, it must be mentioned that, according to the ECHR doctrine mentioned previously, in a conflict between the right to information and the right of publicity the former should not prevail when the information disseminated serves only to satisfy the curiosity of the public and does not contribute to a debate of general interest. However, in a case such as this, the Supreme Court considers that regardless of the fact that entertainment programmes such as the one in question are aimed at satisfying the curiosity of the public, that circumstance is not sufficient for the purpose of ruling out the potential prevalence of the freedom of information with regard to a particular case.

			•	Judgment No. 591/2015 of the Supreme Court of 23 October 2015. The Supreme Court overturned the judgment laid down by the Court of Appeal, which considered that a newspaper publication reporting on a scandal regarding a possible case of economic and political corruption harmed the plaintiff’s right to honour. According to the Supreme Court, the right to freedom of information acquires more weight when corruption issues are reported, especially when the people involved occupy public positions. In this regard, the Supreme Court pointed out that the publication of news or the expression of an opinion regarding those cases is not only legal but also necessary in order to render the right of citizens to information on how public issues are being run effectively.

			•	Judgment No. 430/2016 of the Supreme Court of 27 June 2016, which dismissed the plaintiff’s complaint regarding violation of his right to honour by a report published in El Botines magazine titled ‘Everybody fears Eugenio’, which reported on the plaintiff’s alleged criminal acts (the murder of two people in a nightclub shooting; an act for which the plaintiff had been arrested). The court of first instance upheld the plaintiff’s complaint on the grounds that the manner in which the information was given in the report (clearly biased) could not fall under the right to information. The Appeal Court overturned the decision and the Supreme Court confirmed its decision. The Supreme Court weighed up the circumstances in order to determine which of the fundamental rights at issue should prevail (the right to honour or the right to information) and concluded that in this case the right to information prevailed and the plaintiff’s right to honour had not been infringed. The court’s conclusion was based on the following points:

			•	the facts were indeed newsworthy and of public interest (there had been gunfire);

			•	the facts had been fully confirmed – although there had not yet been a judgment declaring the plaintiff liable for those facts;

			•	the reporter showed the required diligence in obtaining the information, and the purpose of his report was clearly not to slander but to inform; and

			•	the report was based on objective facts.

				This judgment is another example of the prevalence of the right to          information over the right to honour where the report or publication is of public interest (in this case, not owing to the popularity or fame of the person involved but because of the nature of the facts themselves) and when the information is objective and has been reasonably corroborated.

			•	Judgment No. 266/2016 of the Supreme Court of 21 April 2016, which declared that there had been a violation of the plaintiff’s own image, which had been disseminated without the plaintiff’s due consent in erotic publications. The background of the dispute was that the plaintiff had initially licensed the exploitation of her image to the defendants and signed a contract with them to that end. Later, she decided to terminate the contract and also revoked her consent to any exploitation of her image, but both defendants continued using the images in question. The defendants claimed that the revocation was not valid since it breached the duration of the contract signed by the parties. In this context, the Supreme Court declared that there had been an infringement and unauthorised exploitation of the plaintiff’s image since they continued using it despite the fact that she had clearly revoked her consent. Also, infringement could not be excluded on the basis that the revocation was made during the term of the contract. What is particularly interesting about this judgment is that the Supreme Court clarifies that the rights owner’s possibility of revoking his or her consent regarding the exploitation of his or her image at any time (provided in LO 1/982) is a right that derives from the fundamental right to image and should therefore be considered as a fundamental right. The point is that, although one can license his or her image rights (therefore, the right can be commercially exploited), the possibility of revoking consent (precisely because it derives from a fundamental right) can be exercised at any time and is not subject to any contract or agreement signed by the parties.

			•	Judgment No. 414/2016 of the Supreme Court of 20 June 2016, which denied the Foundation Gala-Salvador Dalí legal standing to sue in proceedings for illicit exploitation of the painter’s image after his death. The Fundación Gala-Salvador Dalí, as the entity responsible for the administration and exclusive exploitation of the painter’s IP rights in his works, as well as his image rights, decided to initiate proceedings against a company that was using the painter’s image for promotional purposes. The Supreme Court dismissed the action on the grounds that ‘post-mortem’ protection of the right to image recognised in LO 1/1982 can only be claimed by the person or entity specifically appointed to that end by the rights owner in his or her will, and the foundation did not meet that requirement since it was a mere assignee of the painter’s IP and other intangible rights. Furthermore, the Supreme Court declared that post-mortem protection of the right to image only provides protection of the ‘memory’ (in the sense of a moral right connected with a person’s dignity) and not the patrimonial aspect of the right, which is excluded from protection under LO 1/1982. In this respect, the Court suggested that what the foundation was ultimately seeking was not the protection of the painter’s ‘memory’ or ‘moral aspect of the image’ but protection of the economic aspect of his image.

			•	Judgment of the ECHR of 14 June 2016 that condemns Spain for not protecting the freedom of expression in a decision issued by the Spanish courts (in a case that reached the Constitutional Court) by virtue of which a journalist was ordered to pay a fine equivalent to €100 a day for 12 months – with an alternative sanction of one day in prison for every two quotas that went unpaid – for slander against the former mayor of Madrid. According to the Strasbourg court, the Spanish judgment was incompatible with the freedom of expression guaranteed in article 10 of the European Convention on Human Rights. The Strasbourg court considered that although the journalist used some ‘provocative’ expressions (referring to the mayor as a ‘traitor’, ‘fraud’, ‘dishonest’, etc) the use of those expressions as a matter of public interest can fall within the scope of freedom of expression and although they might be serious, they cannot constitute grounds for a conviction.

			•	Judgment No. 91/2017 of the Supreme Court of 15 February 2017, which declared that the dissemination of a person’s image that had been obtained from his Facebook profile picture without his express consent violates the person’s image rights. The case in question refers to a newspaper report of an event involving the plaintiff that published a picture of the plaintiff that had been obtained from his Facebook profile. The defendants alleged that they could not have infringed the defendant’s image rights insofar as the plaintiff had posted the picture on his Facebook profile in a way that was freely accessible to the general public. Therefore, the defendants argued that, according to the principle of consistency or estoppel, it could be understood that the use of the image had been authorised by the rights holder and, therefore, was not illicit. The Supreme Court declared that the uploading on to a social network site of a picture of oneself that is made accessible to the general public does not authorise a third party to reproduce it on social media, or elsewhere, without the rights holder’s consent. Indeed, the rights holder’s consent for the general public or a limited number of people to see their image on an open website or social network does not entail an authorisation to make use of the picture or disseminate it in any other manner. Such further use requires further express consent by the rights holder referring to that particular use.

			•	Judgment of the ECHR of 21 February 2017, which condemned Spain for not protecting the right to honour of the singer Paulina Rubio in a decision issued by the Spanish courts. The famous singer had sued a Spanish social media site for propagating comments about her regarding her sexual orientation and the alleged use of drugs and abuse by her partner. The Spanish courts rejected Paulina Rubio’s claim on the grounds that the information disseminated concerned a public figure and related to issues that had already been made public. Likewise, the Spanish courts considered that comments on sexual orientation could not violate one’s right to honour since, nowadays, sexuality was not seen as a dishonourable matter. The ECHR, on the contrary, considered that the fact that the singer was famous did not necessarily entail that her activities in the private sphere could be considered relevant to the public interest, and that famous peoples’ tolerance of public knowledge of certain aspects of their private lives did not deprive them of their right to protection. The Strasbourg court confirmed that the public relevance of a person’s private life cannot be determined in light of the public’s curiosity about the information, even if the person concerned is famous. This would be in line with the ECHR’s doctrine established in Von Hannover v Germany. The judgment awarded no damages to Paulina Rubio since she had not claimed any.

			•	Judgment No. 426/2017 of the Supreme Court of 6 July 2017, which declared that the publication, in a news article reporting on a trial, of the defendant’s picture in the courtroom during the trial’s hearing did not infringe the defendant’s image rights. The court confirmed that the right to information should prevail since the information was true and the subject matter of the information was of public relevance owing to its criminal nature. The interest in this case lies in the fact that the defendant, among other arguments, alleged the right to be forgotten, which concerns the right to erase from the internet certain personal information that is outdated and could be damaging to the person concerned. The Supreme Court considered that the requirements for considering the right to be forgotten would not be met in the present case; specifically, the Supreme Court declared that the information in question was of unquestionable public interest because it concerned extraordinarily serious facts with grave social consequences, and the limited time period that had elapsed could not have made the processing of the data disproportionate.

			•	Judgment No. 4671/2017 of the Supreme Court of 19 December 2017, which ordered a famous television broadcaster to pay €50,000 for damages to the writer Lucía Etxebarría on the grounds that there had been a violation of her right to honour and privacy owing to the revelations disclosed in a television programme on aspects of Etxebarría’s private life discrediting her as a person who was careless with her personal hygiene and of that at her home. The Supreme Court confirmed that despite it being socially accepted that a television programme can be aggressive, it must respect the rules, among others, of those relating to the fundamental rights of a person protected under the Constitution.

			•	Judgment No. 122/2018 of the Supreme Court of 26 January 2018, which declared that revealing a picture of a suspect, who had participated in criminal offences, on a police website did not infringe the person’s right to image. In this regard, the Supreme Court declared that making such a picture public (taken while the person was participating in criminal offences) on the police website was an adequate means for achieving a legitimate objective: to identify the alleged suspect. The police therefore acted in accordance with the legitimate public interest of investigating and finding criminals, an interest that is protected under the Constitution and is also connected with other constitutional rights and values such as social order and people’s safety. Following an overall assessment considering the fundamental rights in question, the Supreme Court determined that the limited interference to the suspect’s right to privacy was not relevant when compared to the social benefits deriving from the publication in question.

			•	Judgment No. 1415/2018 of the Supreme Court of 12 April 2018, which considered that the noise caused by the flights over Madrid-Barajas airport did not constitute a violation of the neighbours’ right to privacy. The Supreme Court invoked the Constitutional Court doctrine, according to which the personal rights to privacy and inviolability of homes could not be deemed to be infringed whenever the levels of noise generated by overflying aircraft are not excessive or disproportionate insofar as they are ‘within the parameters permitted according to the administrative regulations regarding sound monitoring, sounds and noise emissions’.

			•	Judgment No. 2748/2018 of the Supreme Court of 20 July 2018, which declared that it does not constitute an interference with a person’s right to honour to post sarcastic comments on the internet regarding truthful facts of one’s life if such comments are not offensive or degrading and have some ‘general interest’. The Supreme Court also confirmed that the disclosure on social media of pictures that a person had previously published on the internet did not infringe such a person’s right to privacy as long as the subsequent disclosure was through private social accounts.

			Litigation

			26	In what forum are right of publicity infringement proceedings held?

			Ordinarily, right of publicity infringement proceedings will be held in the Spanish civil courts, specifically, in the courts of first instance of the place where the plaintiff resides. In cases where the plaintiff does not reside in Spain, the proceedings will be held in the court of first instance of the place in which the right had been infringed (article 52.1.6 of the LEC).

			The procedure laid down in Spanish law for actions of this kind is the ordinary procedure. Nevertheless, these kinds of proceedings have two special features (article 249.1.2 of the LEC):

			•	the Public Prosecutor’s Office will always be a party to such proceedings; and

			•	their prosecution is of a preferential nature.

			It should be recalled that, as indicated in question 3, as an exception, publicity infringement proceedings may also be heard by the criminal courts, the contentious-administrative courts or the employment tribunals.

			27	Are disputes decided by a judge or a jury? Are damages determined by a judge or a jury?

			Disputes of this nature will be decided by judges, not by a jury. At first instance, such a dispute will be heard by a single judge and at the appeal or cassation appeal stage, there will be a chamber of three or more judges. The same applies in respect of damages.

			28	How is the choice of applicable law determined?

			Since EU Regulation (EC) No. 864/2007 expressly excludes rights relating to personality from its scope of regulation (article 2(g)), it is necessary to resort to Spanish rules on international privacy law. Spanish law does not contain a specific provision regarding applicable law in cases of infringement of personality rights (such as the right of publicity). In this regard, there is a debate concerning which Spanish conflict-of-law rule should apply. Some doctrine considers that inasmuch as the conflict concerns a fundamental right, the applicable law should be determined by the personal law of the victim or prejudiced person (that is, the law of the victim’s country of residence), by virtue of article 9.1 of the Spanish Civil Code.

			However, much of the doctrine maintains that the applicable law in these cases shall be determined in accordance with the conflict-of-law rule provided for non-contractual obligations (article 10.9 of the Civil Code). This latter rule establishes the traditional lex loci delicti commissi, meaning that the applicable law shall be determined by the place where the infringement occurred.

			It must be noted, however, that the generic terms used in the provision lead to doubts as to whether it should be understood that the place where the infringement took place refers to the law of the place of origin of the infringement or, rather, to the place of the result of the infringement.

			Likewise, the interpretation of this conflict-of-laws rule leads to interpretation problems in cases where the infringement has originated in one country and has its results and effects in another, or where it has occurred in several places simultaneously (where the infringement has taken place on the internet, in particular). In this respect, Spanish doctrine agrees that there is a clear need for a uniform regulation regarding the applicable law in international disputes concerning fundamental rights (such as the right of publicity) to be provided at an international level.

			29	To what extent are courts willing to consider, or bound by, the opinions of other national or foreign courts that have handed down decisions in similar cases?

			In Spanish law, case law is a formal source of law and has a binding effect on the judges of the lower courts. Spanish case law is constructed on the basis of two judgments that interpret a rule in an identical manner. Those judgments must emanate from the Supreme Court or, where the case is under the jurisdiction of the Autonomous Communities, from the corresponding high courts of justice. Judgments rendered by the Constitutional Court, due to the special status of this body, also have a legislative effect and are considered as case law.

			Judgments decided by foreign courts are not binding on Spanish judges and therefore lack authentic substantive legislative content. Such judgments are solely held as precedents and it is at the discretion of Spanish judges whether they are taken into account.

			30	What avenues of appeal are available in main proceedings or preliminary injunction proceedings? Under what conditions?

			An appeal will lie against the decision rendered by the courts of first instance in main proceedings or preliminary injunction proceedings before the Spanish courts of appeal. The procedure for such an appeal will be as follows:

			•	20 days to file a formal brief of appeal;

			•	notice to the other party to the proceedings;

			•	10 days to file a defence brief;

			•	transfer of the court file to the Court of Appeal; and

			•	Court of Appeal’s decision.

			Three provisos to the above points are as follows:

			•	the appeal can challenge any point of fact or law of the court of first instance’s decision;

			•	the applicant will need to pay a €400 fee for filing the appeal. In addition, the applicant will be obliged to pay a €50 deposit to the court. This deposit will be lost if the Court of Appeal confirms the decision at first instance. By contrast, the deposit will be returned to the applicant if the appeal is successful. Payment of these moneys should be made in advance when the appeal is filed; and

			•	if the appeal is dismissed, the applicant will be ordered to pay costs. If the appeal is successful, there will be no awarded costs. Each party will be responsible for their own costs.

			The judgment rendered by the Court of Appeal in the main proceedings can be challenged on points of law or on the infringement of procedural rules before the Supreme Court.

			31	What is the average cost and time frame for a first-instance decision, for a preliminary injunction, and for appeal proceedings?

			The time frame for a first instance decision will vary between 12 and 24 months, depending on the court’s workload, the steps taken by the adversary and the complexity of the case. The time frame for a preliminary injunction will vary between five to 10 days for ex parte interim orders to one to four months for inter partes interim orders. The time frame for an appeal decision will vary between six and 18 months, depending on the court’s workload, the complexity of the case and the level of rebuttal.

			It is not possible to provide precise information regarding costs, because they are calculated on a case-by-case basis depending on the background circumstances and the complexity of the case.

		

		
			Update and trends

			Behind most cases of infringement of the right of publicity, there is a conflict between the right and that right to freedom of expression or information.

			Spanish courts resolve these conflicts using a deliberation or weighing-up technique. This technique first calls for the abstract weight of each of the conflicting rights to be assessed, and then for their relative weight to be considered in order to determine which right should prevail in each particular case. In this regard, the technique calls for a combined assessment, not just at the abstract level of the conflicting rights, but also in the appreciation of the various mitigating factors (such as public relevance or interest of the information, exercise of a public post, etc) that can appear in each case. Inevitably, this leads to unclear case law. Nevertheless, owing to the proliferation of cases (as shown by numerous decisions issued by the Supreme Court) it is possible to separate and categorise the decision criteria.

			With regard to the abstract weight of the rights, it is notable that in Spanish law, the deliberation should respect the prevalent position held by the right to freedom of information and of expression over the personality rights identified in article 8.1 of the Constitution. However, recent case law indicates that the Constitutional and Supreme Court have taken a more protective position with regard to personal rights when balancing them with the fundamental rights to information and freedom of speech. Nonetheless, this trend is the opposite in cases of corruption, where Spanish Courts consider that the right to freedom of information acquires special weight, prevailing over the right to honour.

			It is also important to note that when minors are concerned, their personality rights should prevail over and above the right to freedom of information or expression, pursuant to article 4 of Law 1/1996 for the Legal Protection of Minors.

			Likewise, it is notable that in recent years, there have been numerous judgments concerning cases of infringement of personal rights to honour, privacy and one’s own image on the internet and, specifically, on social media sites. In these cases, the criteria of the Spanish Supreme Court differ, depending on whether the conflictive disclosure occurs on an online publication of the press or mass media, or on a social media site. For instance, in the recent ruling of 20 July 2018 (see question 25), the Spanish Supreme Court considered that the disclosure on a social media site of a picture of a person who had previously posted the picture on the social media site was within the social customs of the internet. By contrast, the Supreme Court declared that such a conduct should not be interpreted in the same manner whenever the subsequent disclosure is made on a press or mass-media site.

			Damages awarded in proceedings relating to this area of law continue to be moderate. In most cases, damages range from €10,000 to €50,000.
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			Sources of law

			1	Is the right of publicity recognised?

			There is no specific right of publicity under English law. There is, however, a patchwork of legal rights that can be used to protect various aspects of an individual’s image and personality. These are:

			•	Copyright: it is possible for an individual to assert copyright in a photograph or film taken of themselves. This is only possible where a celebrity, for example, has obtained the copyright in such a work from the author. Further, where a photograph or film has been commissioned for private and domestic purposes, that person has the right to prevent copies of the work being issued or communicated to the public.

			•	Passing-off: this common law tort may be used by a celebrity to prevent a false representation that he or she has endorsed a particular product, service or brand. In order to bring such a claim, the celebrity must have a sufficient amount of trading goodwill, which is usually shown by evidence that he or she has previously used his or her name, image or likeness for endorsement activity. It was held in Irvine v Talksport [2002] 2 ALL ER 414 that a celebrity must have significant reputation or goodwill (at the time of the acts), and the use of his or her image without permission must constitute a misrepresentation to a significant section of the relevant market that the individual has endorsed the product. Examples of successful claims are limited, and are usually very fact-specific. This is well demonstrated by Rihanna’s successful claim against Topshop, who sold T-shirts with her image on them without her permission. The Court of Appeal confirmed that there is no image right per se, and that Rihanna’s claim only succeeded because the extent and nature of her previous endorsement activity meant that a significant proportion of Topshop’s customers would be misled by the use of her image.

			•	Trademarks: often thought of as the best practical way to protect a celebrity’s right to exploit his or her image for commercial gain or prevent unauthorised use. It is possible to register a trademark for a person’s name, signature, nickname, slogan, voice or likeness. In practice, the name is the most common registration. David Beckham has registered his name for a range of goods including perfume, hair care and cosmetics, and Alan Shearer has registered his image in relation to goods such as clothing, bags and sports articles. There are, however, some restrictions on registrability. Particular difficulties arise in relation to the proposed mark’s lack of indication of trade origin and distinctiveness, and its application to certain goods such as merchandise and posters or photographs. Where the celebrity’s reputation does not flow from a trade in the applied for goods and services, the average consumer may think that the goods and services are about the celebrity as opposed to supplied by them. This has been applied by the Trade Mark Registry in a number of cases such as refusing to register LINKIN PARK in respect of ‘printed matter, posters and poster books’ and Sir Alex Ferguson in respect of ‘posters, photographs’ and other similar ‘image-carrier goods’.

			•	Data protection: this can be used by both private individuals and celebrities who can prevent the processing of their personal data, such as publications of photographs or film (where these meet the test). Such individuals can, in certain circumstances, require others to cease processing their personal data. This right now also includes the ‘right to be forgotten’ where an individual may request a search engine to prevent links to information appearing in search engine results.

			•	The Advertising Standards Authority (ASA): the advertising standards codes include specific provisions regarding the use in advertising of images of individuals and quotes made by them.

			•	Misuse of private information: this tort can be used to protect an individual from unauthorised publishing of images or other information about them. The information must be private and the individual must have a reasonable expectation of privacy in relation to the information. This right flows from article 8 of the Convention on Human Rights that provides for the right of private and family life, but this must be balanced with article 10 that gives the right of freedom of expression. The courts have interpreted this as allowing the publishing of private information where it is in the public interest (but not simply where the public is interested in the information).

			•	Confidential information: this is similar to misuse of private information but is more likely to be appropriate where there is a commercial aspect to the information. This was the case in Douglas v Hello! Ltd, where photographs of the wedding of Michael Douglas and Catherine Zeta-Jones were published by Hello! without authorisation when the Douglases had instead entered into an agreement with OK! magazine. To succeed in this claim, the individual must show that the information has the necessary quality of confidentiality and was disclosed in circumstances that give rise to a duty of confidentiality. Where the information is already in the public domain it can no longer be protected. As with misuse of private information, information may be published where it is in the public interest.

			2	What are the principal legal sources for the right of publicity?

			Copyright arises under the Copyright, Designs and Patents Act 1988 (CDPA 1988). There are also a number of relevant EU directives.

			Passing-off, misuse of private information and confidentiality are common law rights and arise out of the English courts’ case law. In relation to the tort of misuse of private information, the Human Rights Act 1998 (HRA 1998) (implementing the European Convention on Human Rights) is also relevant for interpreting and balancing the article 8 and 10 rights. The English courts must interpret the right consistently with the jurisprudence of the European Court of Human Rights (ECHR).

			The rights under trademarks arise out of the Trade Marks Act 1994 and the associated EU directives and regulations. The EU Trade Mark Regulation, which came into force in 2016, transforms the Community Trade Mark regime into the EU Trade Mark regime and seeks to further harmonise the EU’s trademark regimes. The English courts can, and often do, refer questions on interpretation of the EU legislation to the Court of Justice of the European Union (CJEU).

			Data protection is enshrined in the General Data Protection Regulation (GDPR), which came into force in May 2018. The GDPR is designed to harmonise data protection law across the European Union. In the United Kingdom, the Data Protection Act 2018 supplements the GDPR.

			The advertising industry has created a number of self-regulatory codes, primarily the Broadcast Committee of Advertising Practice (BCAP) for broadcast advertising and the Code of Non-broadcast Advertising, Sales Promotion and Direct Marketing (CAP) for non-broadcast (including online) advertising. These are administered by the ASA, which investigates and adjudicates on complaints and can order that advertisements be taken down.

			In light of the UK decision to leave the EU, it is unclear to what extent EU legislation will continue to be applicable. For now, though, the legal situation remains unchanged.

			3	How is the right enforced? Which courts have jurisdiction?

			Copyright, passing-off, misuse of private information, confidentiality and trademark issues are enforced through the civil courts in England and Wales. Generally, this will be done through the High Court (particularly where the matters are complex or high value). Less complex claims relating to intellectual property may also be started in the Intellectual Property Enterprise Court, however, there are certain monetary caps when bringing proceedings here.

			Appeals from the courts of first instance are to the Court of Appeal, and further appeals are to the Supreme Court. Any of the courts may make a reference for guidance to the CJEU where issues of EU law arise. Trademark and copyright cases are the most common subjects for referrals.

			Where there is an alleged breach of the European Convention on Human Rights by any of the courts, the case may ultimately be appealed to the ECHR.

			Advertising complaints for breaches of the CAP and BCAP Code are adjudicated by the ASA.

			Data protection issues can be adjudicated by the Information Commissioner’s Office and the English courts.

			Northern Ireland and Scotland have their own jurisdiction and jurisprudence therefore the enforcement may differ.

			4	Are there other rights or laws that provide a claim based on use of a person’s name, picture, likeness or identifying characteristics?

			Because there is no specific right of publicity, the patchwork of rights has been discussed above.

			Existence of right

			5	What aspects of a person’s identity are protectable under the right of publicity?

			Copyright can protect a photograph of an individual or the expression of his or her ideas.

			Passing-off protects the goodwill that the celebrity has built up through the commercial use of his or her name where that goodwill is used without authorisation.

			It is possible to register a trademark for names, likenesses, signatures, images, voices, etc. The applied-for marks must be capable of being indicative of origin and distinctive (as well as meeting some other basic requirements).

			Data protection gives an individual the right to object to unlawful processing of his or her personal data.

			The law of privacy protects an individual’s private information such as information about his or her daily life, health and other personal information, and it also applies to photographs. It may also be possible to protect information that is in the public domain, such as photographs of individuals in public places. The individual must have an expectation of privacy and this right must be balanced against the freedom of expression. It is helpful to the individual in the balancing exercise if he or she has not courted the public’s attention.

			Confidentiality protects information that is confidential. This can include photographs and, potentially, names of those involved.

			6	Do individuals need to commercialise their identity to have a protectable right of publicity?

			This depends on the right that is being asserted.

			Commercialisation is necessary to establish an existing goodwill for a claim of passing-off.

			Similarly, for trademarks to be registrable they need to be distinctive and indicative of the origin of the goods or services. Once registered, the trademark must be used in respect of the goods registered and where it is not, it may be liable to be revoked for non-use after five years.

			Commercialisation is not necessary for claims in copyright, confidentiality or privacy. In relation to privacy, it is particularly helpful where the individual has tried to stay out of the limelight.

			7	May a foreign citizen protect a right of publicity under the law of your jurisdiction?

			Foreign citizens may enforce their rights as a UK citizen would, provided that the cause of action is made out in England and Wales. For example, as previously discussed, Rihanna was entitled to protect her rights because she had built up goodwill in the UK.

			8	Is registration or public notice required or permitted for protection of the right? If so, what is the procedure and what are the fees for registration or public notice?

			The only right for which registration is a necessary part is for infringement of registered trademarks. The costs of registering a UK trademark in one class is £200 (or £170 if filed online) with £50 for each additional class, and an EU trademark can be obtained for €850 (excluding professional fees and VAT).

			Putting another party on notice may sometimes assist a claimant, either to render his or her conduct a secondary infringement, or to influence the attitude of the courts or alter the scope of the remedies that can be awarded.

			9	Is the right protected after the individual’s death? For how long? Must the right have been exercised while the individual was alive?

			The personal rights under data protection and privacy will cease upon an individual’s death.

			Trademarks, in theory, can last forever as long as they are being used and the renewal fees are paid at appropriate times. Copyright will subsist for a certain amount of time after the author’s death, depending on the type of work. For artistic and literary works, this is 70 years after the author’s death.

			Goodwill (protectable in passing-off) can survive death, but demonstrating its existence will become more difficult as the deceased’s endorsement activity dwindles.

			Ownership of right

			10	Can the right be transferred? In what circumstances?

			Rights in copyright can be transferred, as can registered trademarks. Any such assignment must be in writing and signed by the assignor. An assignment of a registered trademark must also be registered with the Intellectual Property Office.

			Rights in unregistered trademarks (passing-off) may be transferred only where the relevant goodwill is also being transferred.

			It may be possible to transfer rights in confidential information. It is questionable whether all forms of confidential information are transferable. It may also be impractical for the transferor to be divested of the information.

			Rights under data protection and privacy are personal rights and cannot therefore be transferred.

			11	Can the right be licensed? In what circumstances?

			Rights under data protection and privacy are personal rights and cannot therefore be licensed.

			Rights to use registered and unregistered trademarks, copyright works and confidential information may be licensed. Exclusive licences (for registered trademarks and copyright works) must be in writing and signed by the licensor. There are no other formalities and other licences need not be in writing, although this is preferable.

			12	If the right is sold or licensed, who may sue for infringement?

			In relation to the personal rights under data protection and privacy, only the data subject and owner of the right respectively may sue.

			For copyright works, the owner, exclusive licensee and, in some circumstances, a non-exclusive licensee may sue.

			The owners and exclusive licensees of registered trademarks may sue. Currently, other types of licensees may sue where the licensor has failed to do so after a request. Under the Trade Mark Regulation, licensees can only bring proceedings for trademark infringement if the trademark proprietor consents. This does not affect the right of an exclusive licensee to sue where the owner has not done so after formal notice has been given.

			In respect of passing-off, the owner of the relevant goodwill may sue. Where the goodwill has been transferred together with the right to sue, the transferee may then sue.

			Confidential information may be actionable by licensees, this follows from Douglas v Hello! where Hello!’s competitor, OK!, brought proceedings and was awarded damages.

			13	If post-mortem rights are recognised, are they limited to natural heirs or can they be enforced under a contract by an assignee or left to an entity?

			The rights that can be transferred (as discussed earlier) will form part of the deceased individual’s estate and will be administered in accordance with any will that person may have left or the specific rules of inheritance where the individual died intestate.

			14	Are there any actions that rights owners should take to ensure their rights are fully protected?

			Any aspect that a person can register, such as name, signature etc, should be registered as a trademark (where this is appropriate). Where a registered trademark exists, it should be put to genuine use.

			In respect of copyright works, it may be helpful to maintain records of the circumstances and timing of creation of the works and of any assignment.

			Steps should be taken to keep confidential information confidential. This can be done through entering confidentiality agreements and restricting access to the information.

			In respect of the right of privacy, it is helpful to an individual’s case if he or she has refrained from courting the press or discussing his or her private life.

			Generally, an individual should remain vigilant and, where possible, monitor and police his or her rights, the actions of any licensees and the media.

			Infringement

			15	What constitutes infringement of the right?

			Each type of action can be infringed in a specific way – there is no general type of infringement:

			•	Copyright: CDPA 1988 sets out a list of specific acts that constitute infringement (set out in sections 16 to 26), which include copying and communication of copies to the public.

			•	Passing-off: there have been a number of cases relating to ‘false endorsement’. The first of these was Irvine v Talksport where the infringement was a misrepresentation that Formula One driver Eddie Irvine had endorsed radio station Talksport by doctoring a photograph to show him listening to the station. Misrepresentation is the hardest aspect for a celebrity to show, but it was held by the court that there is no need to show that the misrepresentation occurred in the same field of activity as that in which the celebrity normally participates.

			•	Similarly, Rihanna successfully brought passing-off proceedings against Topshop for printing her image on T-shirts without her consent. The court held that such proceedings are very fact-specific. In this instance, the court allowed the claim because Rihanna had endorsed numerous products, including in the fashion sector, the image was associated with her current album and music video, and Topshop had previous dealings with her. All of this would lead a significant proportion of the public to believe that the T-shirts had been authorised by Rihanna, when in fact they had not.

			•	Trademarks: section 10 of the Trade Marks Act 1994 lists the acts that constitute infringement. Infringement can be made out where there is use of an identical mark, but also where there is use of a similar trademark in relation to either identical, or similar, goods or services if the use gives rise to a likelihood of confusion. If the trademark has a reputation then it is also infringed if a defendant takes unfair advantage of it, or its use is detrimental to the distinctive character or repute of the celebrity’s trademark.

			•	Data protection: the legislation is engaged if the use of an image or name of a living celebrity constitutes unfair or unlawful processing of his or her personal data.

			•	Misuse of private information: there is a general two-step test; the first of which is the assessment of whether the individual has a reasonable expectation of privacy. There is a substantial amount of case law as to what is and is not covered. Generally, where the information relates to the private life of an individual there would be an expectation of privacy, although anodyne and everyday activities may also attract such an expectation (Murray). Where this is established, the courts balance this against the public interest in the information, considering the type of information (health, sexual and personal relationships and feelings are generally considered to be private) and certain limiting factors such as the information being in the public domain or public interest (such as information relating to sports stars and politicians who have held themselves out as leading a certain type of lifestyle but the information about them dispels that).

			•	Publishing photographs is generally considered to be a bigger invasion of privacy because they portray information in a way that words cannot (Douglas v Hello!) and the courts therefore take a stricter approach to their publishing. This was seen in Murray v Express Newspapers where the infant son of JK Rowling was photographed on the street using a long-lens camera.

			•	Confidentiality: where there is a commercial interest in the transaction, the applicable test is the one found in Coco v Clark, that is whether the confidential information has been used without authorisation to the detriment of the party. In Douglas v Hello!, OK! magazine had paid a substantial amount to have exclusive publishing rights for photographs of Michael Douglas’s wedding, but Hello! had earlier published photographs that had been obtained without the Douglases’ consent. OK! was awarded damages as a result.

			16	Are certain formats of intellectual property excluded from claims based on the right of publicity? What is the legal basis of the exclusions?

			There are specific defences to copyright infringement (found in CDPA 1988) for acts that are for the purpose of news reporting, quotation and parody. Trademark infringement is only available for use ‘in the course of trade’, which means that many non-commercial uses are excluded. Similarly, the nature of the common law tort of passing-off means that news, biographies, and documentaries are unlikely to constitute a misrepresentation.

			17	Is knowledge or intent to violate the right necessary for a finding of infringement?

			Intent is not necessary in any of the listed causes of action but it may affect the level of damages available in copyright infringement cases (see question 18). It may also be easier to establish the misrepresentation element of a claim in passing-off if it can be shown that the actions were deliberate.

			Knowledge that a copy is infringing is necessary to establish secondary infringement of copyright works.

			18	Does liability extend to media publishing content created by an advertiser and website operators publishing posts by third parties? Does republishing or retweeting or other social media propagation of existing content give rise to liability?

			Simply publishing content created by an advertiser is unlikely to extend liability for passing-off, trademark infringement or copyright infringement. Publishers are occasionally named in ASA adjudications, but this does not extend liability to them as such.

			Publishers need to take greater care with use of personal data and confidential information, because their conduct may give rise to liability.

			Remedies

			19	What remedies are available to an owner of the right of publicity against an infringer? Are monetary damages available?

			The remedies available include damages, an injunction to prevent further infringement and delivery up of infringing articles. The claimant may, as an alternative to damages, claim an account of profits made by the defendant from the infringing activity.

			In respect of privacy and confidentiality cases, the most useful remedy is the injunction, whether interim or final, because these will typically prevent the publishing of the information. Such remedies may also be awarded against media where the infringement has been carried out and against internet service providers who may, however, be able to use certain defences to avoid monetary damages. The Supreme Court has affirmed (PJS v News Group Newspapers Ltd [2016] UKSC 26) that it was willing to protect privacy through injunctions in the digital age. The court held that a privacy injunction should remain in place in England and Wales despite the disputed private information having already been disclosed elsewhere in the world and being readily available online and on social media. In its finding, the court placed great weight on the intrusive effect that newspaper coverage in England would have on PJS and his family.

			If a data controller or processor is found to be in breach, it may be forced to stop processing the data and be forced to provide the victim monetary compensation.

			The intellectual property enforcement directive, Directive 2004/48/EC, has largely harmonised the possible remedies for intellectual property infringement across EU member states.

			20	Is there a time limit for seeking remedies?

			Claimants can claim damages up to six years after the date of infringement.

			Complaints to the ASA, regarding advertising, should be made within three months of the advertisement being published.

			21	Are attorneys’ fees and costs available? In what circumstances?

			Under English law, the loser typically pays the winner’s costs. Normally, the winner can expect to reclaim between 60 per cent to 80 per cent of its costs, although the amount recovered can be higher in cases that are subject to the court’s costs budgeting regime. Costs recovery is at the discretion of the court and it may order a larger or smaller proportion of the costs to be paid and may take-into-account the behaviour of the parties during the litigation and whether offers to settle have been made by either party.

			22	Are punitive damages available? If so, under what conditions?

			Generally, punitive damages are not available for the causes of action discussed above. The only exception is where there has been a flagrant infringement of copyright, where additional damages will be available. This is rare and such damages would be available where the defendant knew that he or she was infringing but took no action to prevent it continuing. Such damages would also be available where the defendant obtained a benefit that normal damages would not be able to compensate adequately.

			23	Is preliminary relief available? If so, what preliminary measures are available and under what conditions?

			Preliminary relief, in the form of an interim injunction pending trial, is available. This is particularly useful to prevent imminent publication of certain information or photographs. The claimant must satisfy the court that there is a serious issue to be tried and that the balance of convenience is in favour of granting the injunction. The balance of convenience considers whether damages would be an adequate remedy; where this is the case, the interim injunction will not normally be granted. If an interim injunction is granted, the court will usually require the claimant to give a cross-undertaking in damages in case the defendant suffers damage where it is discovered at a later time that the injunction should not have been granted.

			Such a relief usually stays in place until trial where a final injunction or other relief is considered. This type of relief is most useful in privacy and confidentiality cases and it may be possible to request having the hearing in private (normally, hearings and trials are conducted in public). Similarly, private or confidential information disclosed at the hearing or trial may be kept out of the public version of any judgment.

			Other interim relief that is available includes freezing orders, search and seizure orders and disclosure orders against third parties.

			24	What are the measures of damages?

			This depends on the cause of action and a claimant generally has a choice as to whether he or she obtains damages or an account of profits.

			The measure and value of damages differs from right to right. In passing-off cases, this is usually based on the fee that the individual would have charged for the endorsement agreement, had he or she agreed to it. Prior contracts would typically be considered by the courts in an attempt to ascertain what fee the parties would have agreed. Damages for trademark and copyright infringement will often be calculated on the licence fee that a willing licensee and licensor would have agreed in a hypothetical negotiation (the user principle) or royalties where the owner is in the business of licensing its intellectual property.

			In relation to privacy, an injunction is the most useful remedy and damages are rarely adequate. Therefore, the damages that have been awarded have tended to be on the low side and reflect the value of the information (essentially, the loss of profit). Prior to 2015, the highest award was £60,000 in Mosley; however, the court awarded between £72,500 and £260,250 to claimants who were victims of phone-hacking (Gulati v MGN Newspapers [2015] EWHC 1482 (Ch)) to reflect the injury caused. In confidentiality cases, the measure is usually based on what the discloser of information would have agreed to accept to release the other party from confidentiality obligations.

			25	What significant judgments have recently been awarded for infringement of the right?

			There have been a number of cases, some of which have been discussed elsewhere in this chapter. Some of the key cases are as follows:

			•	Douglas v Hello!: the court awarded damages of £14,600 to the individuals and about £1 million to OK! (the rival magazine that had paid a substantial amount for the exclusive right to publish their wedding photographs). These photographs were published without permission in Hello!.

			•	Max Mosley v MGN Ltd: a newspaper published a video and article about Max Mosley being involved in sadomasochistic activities. Max Mosley was awarded £60,000 in damages. That was the highest amount awarded to that point.

			•	Irvine v Talksport: Eddie Irvine was awarded £25,000 by the Court of Appeal following publication of an advert by Talksport Radio that falsely implied that the Formula One driver endorsed the radio station.

			•	Rihanna v Topshop: the court awarded an injunction preventing Topshop from selling T-shirts with Rihanna’s image on them because she had not authorised that use.

			•	Gulati v MGN Newspapers: the court awarded between £72,500 to £260,250 to various claimants. This has significantly raised the bar for damages in privacy cases. The reason for the higher award was that invasions of privacy in this phone-hacking case were greater than in previous cases. The awards reflected the injury based on the phone-hacking that led to published articles and those articles that had not been published as well and the distress resulting from the phone-hacking itself.

			•	Richard v BBC: the BBC was liable to Sir Cliff Richard for infringing his right to privacy, by broadcasting the fact that he was the subject of a police investigation in relation to allegations of an historical sex offence, and that his property was being searched in connection with the investigation. The investigation continued for two years but the claimant was never arrested or charged. The court awarded damages of £210,000.

			Litigation

			26	In what forum are right of publicity infringement proceedings held?

			These types of cases are normally heard in the civil courts, most usually the High Court of England and Wales. Although where the damage suffered is lower and the case concerns less complex intellectual property issues, the proceedings may be brought in the Intellectual Property Enterprise Court, which is a specific division of the High Court.

			Any complaint in relation to advertising that is brought under the self-regulatory codes will be adjudicated by the ASA.

			Data protection issues are normally adjudicated by the Information Commissioner’s Office and sometimes the courts.

			27	Are disputes decided by a judge or a jury? Are damages determined by a judge or a jury?

			Disputes and damages are determined by a judge (or panel of judges in the appeal courts).

			28	How is the choice of applicable law determined?

			If the cause of action is made out in England and Wales, then the claimant may bring proceedings in England with English law being the applicable law.

			29	To what extent are courts willing to consider, or bound by, the opinions of other national or foreign courts that have handed down decisions in similar cases?

			Where a question of interpretation of EU law applies, the courts are bound by the jurisprudence of the CJEU. This largely relates to trademarks, data protection and copyright as these areas of law largely derive from EU law, although in respect of copyright this is limited to certain areas because it is not a fully harmonised right.

			The courts deciding on privacy cases must follow the decisions of the ECHR.

			Passing-off and confidentiality are common law torts, so foreign decisions are not relevant.

			English courts sometimes consider decisions of courts in other common law jurisdictions, such as Australia and New Zealand, and in other European countries such as Germany and the Netherlands. These decisions are, however, not binding.

			30	What avenues of appeal are available in main proceedings or preliminary injunction proceedings? Under what conditions?

			Appeals from the High Court are made to the Court of Appeal on questions of law. The Court of Appeal rarely overturns decisions of facts. Appeals on points of law from the Court of Appeal can be made to the Supreme Court, although this is rare. There is no automatic right of appeal so permission must be obtained.

			Questions regarding interpretation of EU law may be referred to the CJEU and appeals relating to HRA 1998 may be made to the ECHR.

			31	What is the average cost and time frame for a first-instance decision, for a preliminary injunction, and for appeal proceedings?

			Urgent interim injunctions can be obtained in a matter of days, but typically a preliminary injunction will take a number of weeks or months. The average cost will be in the tens of thousands of pounds.

			Claimants can expect to receive a first-instance decision in around 18 months from a claim being issued. The recent Shorter Trial pilot scheme, aimed at providing straightforward cases with a decision within 12 months of a claim being issued, will become permanent. Claims brought in the Intellectual Property Enterprise Court typically take between 12 to 18 months. Depending on the complexity of a claim and the choice of court, claims can cost anywhere between £150,000 to £1 million, or more.

			There can be a lengthy delay for an appeal, with it potentially taking from 12 to 24 months for an appeal to be heard by the Court of Appeal. The costs of appeal proceedings are lower than first-instance decisions because of the focus on points of law rather than facts. Appeal proceedings typically cost between £150,000 to £250,000.
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			Sources of law

			1	Is the right of publicity recognised?

			Yes. While there is no federal (ie, national) right of publicity, it has been determined by the US Supreme Court that the First Amendment (freedom of speech) does not prevent state law from providing a claim for commercial appropriation of a person’s identity. Wherever it has been asserted, the states have permitted some version of it. Consequently, at a minimum, the use of a person’s name or image virtually anywhere in the United States, at least in advertising, can be assumed to give rise to a claim.

			2	What are the principal legal sources for the right of publicity?

			Most states have recognised the claim for commercial appropriation of an individual’s identity as a matter of common law. Many states have enacted civil statutes defining the private right of action. Some states have a criminal statute (misdemeanours), but no criminal enforcement has occurred. New York was the first state to recognise the claim in 1903, after the courts had concluded that there was no claim under common law.

			The statute that was enacted following that ruling included a criminal statute making the use of a person’s name, picture or portrait for purposes of advertising or trade punishable by up to six months in prison. See section 50 of the New York Civil Rights Law. The companion statute provides for a private right of action for such a use without written authorisation and specifies that the writing must be signed by the parent or guardian for persons under the age of 18. See section 51 of the New York Civil Rights Law.

			3	How is the right enforced? Which courts have jurisdiction?

			The right is usually enforced by civil lawsuits brought in state court, but can also be brought in federal court through a Lanham Act (the US trademark statute) claim or because of jurisdiction over the claim based on the residency of the parties being from different states.

			4	Are there other rights or laws that provide a claim based on use of a person’s name, picture, likeness or identifying characteristics?

			Federal law provides a claim for creating a likelihood of confusion as to the nature of the association (authorisation and endorsement) of a person with a brand. See section 43(a)(1)(A) of the Lanham Act. This claim is commonly included in any claim of violation of the right of publicity, because the unauthorised use of a person’s identity in advertising is likely to support such a claim. The Lanham Act also prohibits unauthorised registration as a trademark of a living person’s name, portrait, or signature. See section 2(c). Similarly, unauthorised registration of a living person’s name as an internet domain name can be challenged under the Anticybersquatting Consumer Protection Act. See 15 USC 8131.

			Existence of right

			5	What aspects of a person’s identity are protectable under the right of publicity?

			The right of publicity protects the following aspects of a person’s identity:

			•	Name: which includes a first name or a nickname, assumed name, stage name and anything that is sufficient to identify a particular person. A release from a person who bears the name will not prevent a claim from a famous person with the same name, at least where the context suggests the famous person.

			•	Picture: including any portion of a person that is sufficient for that person to recognise him or herself.

			•	Portrait: including a cartoon or illustration.

			•	Likeness: including a lookalike or actual person who through make-up is made to appear like the famous person, or even an inanimate object such as a robot who by appearance or even context conjures up a celebrity.

			•	Voice: which may include a voice impersonation.

			•	Signature: even the possibility that it is someone famous may be able to convince a court that the context of an advertisement implicates their identity.

			•	Gesture: Indiana, at the urging of the estate of Groucho Marx, includes protection for a famous gesture that a celebrity made famous.

			•	Persona: in a much-criticised case, the Ninth Circuit Court of Appeals, in a two-to-one decision, reversed a trial judge who dismissed a claim brought by the woman who turned the letters on a famous television show called ‘Wheel of Fortune’ based on an advertisement that depicted the show 25 years in the future with a robot as the letter turner. The advertisement titled it the world’s longest-running game show and specified the year as 25 years in the future, but the appellate court held that a jury could conclude that the robot evoked the persona of the woman who currently fulfilled that role on the show.

			6	Do individuals need to commercialise their identity to have a protectable right of publicity?

			No. The right to prevent commercial appropriation of one’s identity began as a privacy right of ordinary (not famous) people. The mental anguish or personal discomfort arising from inclusion in something commercial is sufficient in most states to state a claim. In some states, the rights of heirs of a deceased individual may be limited to where the individual had exploited the right during his or her lifetime.

			7	May a foreign citizen protect a right of publicity under the law of your jurisdiction?

			Yes. Many state statutes include use in that state’s jurisdiction and consequently provide an argument for a foreign citizen to assert a claim. However, whether that person has a right of publicity at all may be determined by the law of their domicile. There is some authority, nevertheless, that even if the individual’s domicile does not recognise a personal right of privacy, if there has been a licensing to exploit the person’s name or likeness in the US it creates a protectable property right in the US.

			8	Is registration or public notice required or permitted for protection of the right? If so, what is the procedure and what are the fees for registration or public notice?

			No. There is no requirement of registration. However, it is important to note that California, Nevada, Oklahoma and Texas provide for registration and require registration in order to assert post-mortem rights. Registration is with the state Secretary of State (as with corporate registration to create a corporation to do business in the state) and entails filing a form and making a modest payment.

			9	Is the right protected after the individual’s death? For how long? Must the right have been exercised while the individual was alive?

			The states have taken different positions on whether the right of publicity may continue after death. Initially as a privacy right, it was limited to living persons who would object to being used commercially. As celebrity rights became more valuable, the property right in licensing a person’s celebrity came to be recognised. Most famously, Tennessee, the home state of Elvis Presley, passed a statute that would protect the extremely valuable rights to everything connected with Elvis. It is the most complicated state statute by providing for an initial 10-year period of use, but as long as the rights are commercially exploited there is no end until two years of non-use. Most states limit the continuation of the post-mortem rights to 20 years (Virginia) and 100 years (Indiana). California, by statute, is 70 years, but New York has yet to recognise any post-mortem rights for the estates of New York residents. Few states (eg, Utah) have continued the rule that the right had to be exercised during the individual’s lifetime to extend after death.

			Ownership of right

			10	Can the right be transferred? In what circumstances?

			Yes. Individuals are able to transfer any of the rights, including the right to use any recognisable aspect of their identity, in any manner that they wish. Therefore, assignments may be limited in time, media, geography, and product category. Celebrities may assign all of their rights to a loan-out company that they own or in which the ownership is divided. Celebrities are also advised to assign these rights upon their death to a corporate entity, charity, or preferred heir.

			11	Can the right be licensed? In what circumstances?

			Yes. An individual can license a third party to use of the rights for any period of time, geography, media, product category, or purpose.

			12	If the right is sold or licensed, who may sue for infringement?

			The individual. The owner of an exclusive right can enforce its rights with respect to the scope of its licence – but typically, the licence will include a requirement that the owner pursue any infringer.

			13	If post-mortem rights are recognised, are they limited to natural heirs or can they be enforced under a contract by an assignee or left to an entity?

			Most states permit transfer by contract, will or other testamentary instructions. Where the individual has made no provision, most states treat any publicity rights as part of the residuary estate. In most instances, this means that the executor of the estate may dispose of it for the benefit of the heirs. After the estate is closed, the heirs can license exploitation of the rights. Some states (eg, Florida) limit the intestate inheritance to natural heirs. California’s right of publicity statute specifies that the surviving spouse and issue (children or grandchildren) receive half of the right each and in equal shares among the issue. If either the spouse or the issue do not survive, the survivor receives the entire right. If there is no surviving spouse or issue, the right of publicity terminates.

			14	Are there any actions that rights owners should take to ensure their rights are fully protected?

			A celebrity, or anyone with valuable publicity rights, should plan on establishing their estate in a state that recognises post-mortem rights. Creating a corporate entity and assigning all such rights may aid in the exploitation of the rights, especially in the immediate aftermath of the celebrity’s death. The holder of the post-mortem rights would be well advised to file that ownership with the California Secretary of State.

			Infringement

			15	What constitutes infringement of the right?

			The following elements constitute an infringement of the right of publicity:

			•	use of an element of a person’s persona – name, picture, likeness, voice, signature, gesture, or context – sufficient that they can identify themselves;

			•	in advertising or a commercial promotion or product – even if there is no apparent endorsement; and

			•	use that is not protected by the First Amendment or statutory public interest exceptions, or exceptions for truthful advertising of the content of a communications medium – books, magazines, films – where the individual is the subject or the artist contained in the publication.

			16	Are certain formats of intellectual property excluded from claims based on the right of publicity? What is the legal basis of the exclusions?

			Yes. The First Amendment does limit the ability of individuals to use the courts to penalise some speech. As a result, courts interpret state statutes and common law claims to be consistent with First Amendment protection of free speech on issues of public importance. Consequently, there needs to be a commercial aspect to the speech greater than just the fact that the publisher receives payment or subscription revenue. In 1903, when the first statute was enacted, the assumption was that advertising was easily distinguished from editorial or artistic expression and that a prohibition on a use for advertising or trade would not chill protected speech. Today, the integration of brand messaging into content has made this a difficult issue. Publishers of editorial content are now creating content commissioned by advertisers that may well not be considered to be advertising (containing no claims about the product or the brand or its competitors), but a possible right of publicity claim by anyone referenced in the content is still a concern.

			Many state statutes specifically exempt bona fide news, biography, political campaigns, art, entertainment and sports reporting. Video games have been held to be First Amendment protected entertainment, but courts have held that video games based on actual athletes performing as they do in their actual careers may give rise to a right of publicity claim. These cases are still subject to ongoing litigation.

			17	Is knowledge or intent to violate the right necessary for a finding of infringement?

			No. It is essentially a strict liability tort. An advertiser may be liable for any repurposing of content, even a retweet, that it authorises or allows to remain after learning of it.

			18	Does liability extend to media publishing content created by an advertiser and website operators publishing posts by third parties? Does republishing or retweeting or other social media propagation of existing content give rise to liability?

			Yes. If the content is commercial as opposed to editorial, it may give rise to a claim. Recently, a congratulatory page in a commemorative issue of Sports Illustrated that was devoted to Michael Jordan being elected to the Hall of Fame was held to be sufficiently commercial (it enhanced the reputation of the supermarket chain that was congratulating him) to support a right of publicity claim. Any authorised republishing or retweeting or sponsored social media promotion may give rise to liability. Even allowing content posted by others that contains a reference to a celebrity to remain on a company site might be deemed to be a use of a celebrity for purposes of a right of publicity claim.

			Remedies

			19	What remedies are available to an owner of the right of publicity against an infringer? Are monetary damages available?

			Remedies include an injunction mandating the removal of the content and damages, such as punitive damages – damages based on the value of the business that has been held liable in order to award a substantial enough punishment to deter the offending conduct. This is not a situation where it can be assumed that all the user will receive is a cease-and-desist letter (see question 22).

			20	Is there a time limit for seeking remedies?

			There are statutory statutes of limitations requiring that the claim be brought within a limited period of time of first use, or discovery of the use. In California, it is two years. In New York, it is one year. The single publication rule – that the continuous publication of the content is measured from the first publication – is generally applied to calculation of the running time of the statute of limitations.

			21	Are attorneys’ fees and costs available? In what circumstances?

			The general rule in the United States is that each party bears its own costs and attorneys’ fees. Where public policy favours certain claims, there is a specific statutory provision for the award of attorneys’ fees. Therefore, it is significant that the California statute specifies that the prevailing party in a right of publicity claim brought under the statute is entitled to attorneys’ fees and costs. In addition, a companion claim under the Lanham Act for creating the likelihood of a false connection or endorsement by a celebrity, provides that the judge may award attorneys’ fees where the violation was knowing and wilful.

			22	Are punitive damages available? If so, under what conditions?

			Yes. The New York statute explicitly provides that punitive damages may be awarded merely upon showing that the use was knowing. The California statute provides that the court may award punitive damages, but the general rule in California is that punitive damages are to be awarded where there is ‘oppression, fraud, or malice’. Similar to California, most states require extraordinary wrongdoing to support punitive damages. Therefore, continuation of the use without a plausible justification after receiving a bona fide objection from the exclusive licensee or owner of the publicity rights might support an award of punitive damages. Documentation that the user knew that the use was unauthorised and objectionable and proceeded after a warning may also support an award of punitive damages.

			23	Is preliminary relief available? If so, what preliminary measures are available and under what conditions?

			Yes. A preliminary injunction requiring the cessation of the use pending the resolution of the case may be granted. Generally, this is determined by the court on preliminary motion and entails a brief hearing, if requested, to aid the court in determining whether the continuing use will cause damage that is sufficiently remedied by an award money. The party seeking the preliminary injunction will be required to demonstrate their likelihood of success on the claim – that they fulfil the elements of the claim – and the court must consider whether there is a defence to the claim that is likely to be successful. Most jurisdictions also require the court to consider the balance of the hardships resulting from the grant or denial of the injunction.

			The party seeking the injunction is typically required to post a bond sufficient to compensate the defendant for any damage suffered because of an injunction that should not have been granted. The bond can be substantial where the injunction will delay or derail an advertising campaign or a product launch.

			24	What are the measures of damages?

			Damages may include mental anguish, unjust enrichment, damage to future earnings, but not damage to reputation because defamation claims are subject to strict limitations. However, damage to the value of a celebrity’s endorsement for future deals will cover the same injury. The right of privacy, as initially created, was focused on the offence to personal integrity in being commercially exploited without permission. The damage, in terms of mental anguish and upset, remains available to anyone, including a private person with no apparent publicity value. The right of publicity is the extension of the unjust enrichment claim – the value to the user of not paying for the image or model. Therefore, the damages are more significant in the case of a celebrity whose name or persona has value in getting attention or in implied endorsement.

			25	What significant judgments have recently been awarded for infringement of the right?

			A Chicago jury awarded Michael Jordan $8.9 million for a single publication of an advertisement in one magazine that was a commemorative issue of Sports Illustrated devoted to him. Jordan testified that he would not lend his name to a brand for advertising purposes for less than $10 million.

			In the leading case on punitive damages, the advertising agency proceeded with using a voice imitation of a professional singer in a radio commercial for potato chips after counsel advised that it might violate the singer’s right of publicity. The value of the singer’s performance or apparent participation was set at $375,000, but the knowing and wilful nature of the violation added $2 million in punitive damages.

			A sponsor of a concert created a television commercial that promoted the concert and the product, which included a brief clip of a band that performed at the concert. The band sued. The award included $2.8 million in punitive damages.

			Litigation

			26	In what forum are right of publicity infringement proceedings held?

			These are private lawsuits instituted by the owner of the rights in the state of their choice as plaintiff. In response to a cease-and-desist letter, the company facing the claim may choose to bring a declaratory judgment action – seeking a ruling that the complained of content is not in fact a violation of the rights asserted – in order to choose the state or the court – state court or federal court. In either case, there is the possibility of moving the litigation to another jurisdiction on a variety of procedural motions.

			The rights owner may choose a state where the law is more favourable or where damages awards are higher. The law that should be applied is the law of the state where the rights owner is domiciled, but courts often prefer the law of the state where they are located, so the selection of the court may be helpful in this regard. Where the rights are held by a corporate entity or the suit is based on violation of an exclusive licence, there is a better chance of using the law where the use is published rather than the law of the domicile of the individual who has been exploited.

			The defendant often prefers to be in federal court, especially where there is a defence that the use is protected by the First Amendment (see question 16). In the United States, it is possible for the defendant to remove a case to the federal court when the parties are residents of different states and the controversy concerns more than $75,000. Celebrities generally will include a number of claims, including false advertising and the Lanham Act claim for likelihood of confusion as to the nature of the association of the celebrity with the advertiser or false endorsement, which are federal claims and provide a basis for the case to be brought in federal court.

			27	Are disputes decided by a judge or a jury? Are damages determined by a judge or a jury?

			Either party to a civil suit can elect to have the case tried before a jury. Plaintiffs will generally elect to have a jury. This is because the defendant is usually a large corporation with large expenditures for advertising and marketing and big numbers in sales and perhaps profits, which are likely to be helpful in convincing a jury to award large amounts. Celebrities also generally expect to be handsomely rewarded by their fans on the jury.

			A preliminary injunction is decided by the judge. The judge also decides whether to permit the jury to award punitive damages or whether to award attorneys’ fees, although he or she can ask the jury for an advisory opinion on whether the use was knowing and wilful or otherwise warrants punitive damages. If the judge concludes that there are possible grounds for punitive damages, he or she can charge the jury to determine the amount. An excessive jury award may be reduced by the judge.

			28	How is the choice of applicable law determined?

			The predominant rule is that the law of the domicile of the individual determines the existence of the rights and the scope of the rights. The courts in New York have held that this is applicable to the question of whether there are post-mortem rights that can be asserted by the heirs, which is crucial since New York does not recognise such rights. Therefore, the estate of Marilyn Monroe was unable to sue for use of her image after her death once it was determined that New York was her domicile at the time of her death (based on the position taken by her estate) despite owning property and dying in California. Similarly, when the estate of Tennessee Williams sued over the use of his name on a theatre in New York City, the highest court in New York State held that the existence of any post-mortem rights would be determined by Florida law, as his estate was domiciled in Florida.

			However, some courts have held that these principles apply only to the personal rights of the individual, and that a licence to exploit the right of publicity can create a property right which can be viewed differently, even to provide a right where the domicile of the individual does not recognise such a right.

			29	To what extent are courts willing to consider, or bound by, the opinions of other national or foreign courts that have handed down decisions in similar cases?

			The predominant view is that the rights are defined by the domicile of the individual. On this basis, a foreign citizen suing in the United States may be limited to the rights recognised in his or her home jurisdiction.

			Since the right of publicity is created by state law, the federal courts have to apply the law of the state in which the federal court sits, including the conflicts of law principles of that state. Therefore, for example, a federal court in New York would apply the principles that a New York State court would apply to determine the applicable law – to essentially determine how a state court would rule. In addition, the highest court of the state is the final arbiter of the state common law or the interpretation of state statutes (such as right of publicity statutes) where the law of that state is the one most appropriately applied. State courts are not bound by federal court rulings on state law (although they may consider them), and once the state courts rule differently the federal court precedent should not be followed even by other federal courts. A federal court can refer a question of state law to the state’s highest court for clarification, such as whether a particular use of an individual would be a violation of the state’s right of publicity law.

			30	What avenues of appeal are available in main proceedings or preliminary injunction proceedings? Under what conditions?

			A preliminary injunction decision is immediately appealable. A final judgment is appealable as of right. For the most part, state and federal procedures limit appeals of orders of the trial court that are not dispositive. Typically, there is a mid-level appeals court to which appeal is a right, and a highest court from which an appeal of the mid-level appeals court can be taken, but at the discretion of the highest court. Therefore, a trial court in the federal system will determine a preliminary injunction or final judgment and either party may appeal to the circuit court in that jurisdiction (a three-judge panel of the court will hear the appeal).

			An appeal to the US Supreme Court, however, is based on petitioning it to take the case; most of which are denied. The US Supreme Court is only interested in whether the state law or application of it to punish speech violates the First Amendment freedom-of-speech guarantees (see question 16).

			31	What is the average cost and time frame for a first-instance decision, for a preliminary injunction, and for appeal proceedings?

			A preliminary injunction motion and hearing can easily cost $100,000. The appeal from that decision can take several months and add an additional cost of legal fees between $50,000 to $100,000.

			The cost and time frame for a trial and final determination of injunction and damages can be much greater, as discovery of documents and sworn testimony of witnesses precedes the trial and often the parties will rely on expert witnesses to address the damages. These witnesses are expensive and their deposition testimony is essential. Each party to the litigation may incur legal fees of between $500,000 to $1 million or more just to complete trial and there might still be an appeal from the final judgment, adding another $50,000 to $100,000 in legal fees. The total proceedings may take more than a year.
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